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|| PLAINTIFF JAMES A. FLEMING’S COMPLAINT AGAINST CAPISTRANG UNIFIED SCHOOL DISTRICT ]

Daljinder Singh, Esq. (SBN: 261587)
SINGH, SINGH & TRAUBEN, LLP
400 S. Beverly Drive, Suite 400

Beverly Hills, CA 90212 F CALIFORNIA
Tel:  310-856-9705 SUPERIT Y OF ORANGE
Fax: 888-734-3555 CENTRAL JUSTICE G
John R. Sutton (Florida Bar #: 149411) SEP 21 zm
Pro Hac Vice Pending ALAN CARLEON, Glerk of the oun s
SUTTON LAW GROUP, PA 4
7721 S.W. 62nd Avenue, Suite 101 BY™F 1RARR
Miami, Florida 33143
Tel: 305-667-4481
Attorneys for Plaintift
JAMES A. FLEMING
SUPERIOR COURT OF THE STATE OF CALIFORNIA
ORANGE COUNTY
JAMES A. FLEMING, an individual, ) [Unlimited Jurisdiction]
)
Plaintif, ) CASENO.: 30-2n11 n
) -
v ) 00509686 =
) PLAINTIFF’S COMPLAINT for: m
CAPISTRANO UNIFIED SCHOOL ) ©
DISTRICT A/K/A CUSD, ) 1. DECLARATORY DECREE; _<
‘ ) 2. BREACH OF CONTRACT;
Defendant. ) 3. VIOLATION OF 42 U.S.C. §1983; and N
) 4, PETITION FOR MANDATE §
; DIRECTING DEFENDANT TO
) REIMBURSE ATTORNEYS FEES AND
) COMPENSATE PLAINTIFF FOR LOST
) WAGES
JUDGE JAMES J. DI CESARE
COMPLAINT DEPT C18

Plaintiff, James A. Fleming (“Fleming” or “Plaintiff”), by and through the undersigned
counsel, files this as his “Petition for Mandate, Complaint, Action for Declaratory Judgment)
Breach of Contract and for Relief Pursuant to 42 U.S.C. §1983” as against Defendant Capistrand

Unified School District a’k/a CUSD (*CUSD™ or “Defendant™), and alleges as follows:

PARTIES, JURISDICTION AND VENUE
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1. This is a Petition for Mandate, complaint for Declaratory Judgment involving
monetary issues within the jurisdiction of the Court.

2. This Court has jurisdiction over the subject matter herein as at all times materia)
Defendant Capistrano Unified School District was and 1s a governmental agency of California.

3. In addition, at all times matenal the Plaintiff was a resident of California and
since separation from Defendant the Plaintiff is now and as of the date of filing of this action,
Plaintiff is a resident of the State of Florida.

4, This Court has jurisdiction over this action as the subject agreement was entered|
into in the State of California and the harms and obligations sued upon were incurred and
occurred in Orange County, California.

5. Jurisdiction is premised on the fact that the damages suffered by Plaintiff are in
excess of the minimum sum requir'ed for jurisdiction in the Superior Court of the State of
California.

6. Venue is also proper in Orange County, California as a substantial part of the
events and omissions giving rise to the claims herein occurred in Orange County.

ALLEGATIONS COMMON TO ALL COUNTS

7. Up until August 30, 2006, Plaintiff James A. Fleming was the Superintendent of
the Capistrano Unified School District, henceforth described as CUSD.
8. By circumstances described herein, the Plaintiff has been rendered unemployablg
and involuntarily retired. The sequence of events is tantamount to violation of his Constitutional
rights including, but not limited to, freedom to contract, and ultimately resulting in hig

indentured servitude in violation of the Thirteenth Amendment to the United States Constitution.

PLAINTIFF JAMES A. FLEMINGS COMPLAINT AGAINST CAPISTRANO UNIFIED SCHOOL DISTRICT 2
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9. The Plaintiff’s rights and entitlements are established and governed by the
following and applicable law:

A Attached hereto as Exhibit “A,” with amendments 1 through 11, is thd

Contract for Employment under which James A. Fleming was employed

as the Superintendent of Defendant Capistrano Unified School District)

Plaintiff agreed to resign as Superintendent in August, 2006. Plaintiff’s

agreement was made upon CUSD’s agreement to reimburse or pay legal

expenses. CUSD had determined Fleming’s entitlement pursuant fo

contract and Government Code 995 .8,

B. Attached hereto and incorporated by Reference herein as Exhibit *B” ig

the Decision of California Appellate Court, District 4, which is applicabld

herein;

C. Attached hereto as Composite Exhibit “C” is the Plaintiff’s demand for

reimbursement of attorneys’ fees by letter demands on the following dates:

August 21, 2006; June 18, 2007; July 9, 2007; October 26, 2007;

November 2, 2007; December 19, 2007; August 12, 2008 and January 23,

2010. This is followed by demands in June and July of 2011 also attached

hereto as Composite Exhibit “C.”

10.  The Plaintiff incurred attorneys fees exclusively to defend and establish his legal

position that he at all times acted in good faith, within the course and scope of his employment|

and was entirely authonized and justified as to his material actions.

11.  The Plaintiff also incurred attorneys’ fees in defending independent civil claimg

against Fleming relfated to his duties as Superintendent.

PLAINTIFF JAMES A. FLEMING'S COMPLAINT AGAINST CAPISTRANO UNIFIED SCHOOL DISTRICT 3
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12.  As demonstrated by the Exhibits attached hereto, the Plaintiff is entitled to
reimbursement of legal costs, investigative costs and attorneys” fees as compensation for hig
efforts for the Defendant.

13. The Plaintiff was asked to resign from his position as Superintendent of the
Defendant school district. His Resignation was induced and consummated only by thd
Defendant’s promise to reimburse his legal costs and attomeys’ fees, which Fleming would havd
been entitled to by Contract with Defendant and/or California law, and/or his detrimental
reliance upon Defendant’s decision to reimburse same.

14.  That agreement was the inducement for resignation regardless of Defendant’s
contractual agreement to pay same. Plaintiff has now incurred catastrophic attorneys’ fees and
obtained decisions demonstrating all of his conduct was in good faith and did not even constitute
a violation of criminal law as charged. As is validated by the Opinion of the Fourth District
Appellate Court, Plaintiff was found to have been doing a good job, and was doing what would
be expected of a school district superintendent.

15, Plaintiff has made multiple demands upon the Defendant CUSD for payment o1
reimbursement of attornevs’ fees. This was done so that CUSD remained on notice and would
not be prejudiced with the supposed surprise that reimbursement for legal expenses was sought.

16. These claims are timely filed, however, in the event Defendant CUSD claimg
there were a late filing there is excusable neglect. The claims, whether timely or not, should bg
permitted. If determined to be untimely under the circumstances, Plaintiff files concurrently]
herewith a Petition for Entitlement to File Complaint Against Respondent CUSD and/or to

Allow Late Filing.

PLAINTIFF JAMES A. FLEMING S COMPLAINT AGAINST CAPISTRANO UNIFIED SCHOOL DISTRICT 4
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17, All conditions precedent to the bringing of this action have occurred, been waived

or performed.

COUNT1
CLAIM FOR DECLARATORY DECREE

18.  Plaintiff re-alleges and reincorporates Paragraphs | through 17 as if fully set forth
herein.

19.  Despite no wrongdoing, on August 30, 2006, at the request and directive of thd
Defendant, Plaintiff Fleming officially resigned as the Superintendent of the Capistrano Unified
School District. Plaintiff was not afforded due process procedures for this termination, nor was
he granted 18 months' value of salary and benefits as spelled out in the "mutual agreement'
component of the “Termination of Contract” provision stated in Amendment 11 of the Plaintiff'y
contract with CUSD.

20.  Fleming left CUSD as Superintendent only because of the Exhibit “A” contractual
agreement, supported further by specific action commencing in August of 2006 to pay Plaintiff’s
attorneys’ fees. This induced Plaintiff’s resignation. At that time, he recognized that
Defendant’s demand that he resign was contrary to California Statutes (specifically Education
Code 44932) and rights stated in Plamntiff's contract (included herein as Attachment A), which)
requires notice prior to termination. In expectation of his contractual right that Defendant pay
for representation, Plaintiff waived his entitlement to protections in education code sections
44932, 44933, and 44934,

21.  On or about May 24, 2007, Fleming was formally indicted by a Grand Jury. The
criminal charge is attached hereto as Composite Exhibit “D.”

22, On or about December 21, 2010, as shown by Exhibit “B,” the California Fourth

District Court of Appeals rendered an opinion as to Fleming’s criminal indictment:

PLAINTIFF JAMES A, FLEMING'S COMPLAINT AGAINST CAPISTRANO UNIFIED SCHOOL DISTRICT 3
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A. James A. Fleming was “in good faith” and doing his job within his

discretion;
B. Criminal Indictment was not “viable” and had no merit.
23, The Plainuff alleges only for the purpose of jurisdiction over this action foi

Declaratory Judgment, that he is in doubt as to his rights by contract and statute but proposes as a

matter of law that he is entitled to the following:

A. Reimbursement of Attorneys’ Fees and legal costs;

B. Prejudgment interest on the monies he expended in defense since the datd
of payment;

C. Continuation of compensation since the date of August 30, 2006 and

compensation for the benefits lost at that time.

24, Upon knowledge and belief this 1s a bona fide controversy and does not seek an|
advisory opinion.

25, This claim has been presented to Defendant CUSD prior to the filing of this action
as shown by Exhibit “E.” This includes a “Notice” and “Demand” and “Supporting
Memorandum of Law.” These were delivered by certified mail, return receipt and hand
delivered to the Chairman of the Board of the CUSD.

26.  As a matter of applicable California Code and California Case Law, the Plaintiff
is entitled to compensation from Defendant CUSD:

A, Under California Labor Code § 2802(a) “An employer shall indemnify hig
or her employee for all necessary expenditures or losses incurred by the
employee m direct consequence of the discharge of his or her duties, or of

his or her obedience to the directions of the employer, even though

PLAINTIFF JAMES A, FLEMING™S COMPLAINT AGAINST CAPISTRANO UNIFIED SCHOOL DISTRICT 6
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unlawful, unless the employee, at the time of obeying the directions,
believed them to be unlawful;”

B. Under California Labor Code § 2802(a), the employer's duties to
reimburse its employee include reimbursement of funds the employes
“necessarily expends” to obtain independent counsel to defend an action
for conduct within the course and scope of his or her employment]

Grissom v. Vons Cos.. In¢., 1 Cal.Rptr.2d 808, 810 (1991);

C. Indemnification under Labor Code 2802(a) is required if an employee ig
sued for acts within the scope of his employment, regardless of whether

the action against the employee 1s unfounded. Jacobus v. Krambo Com.

93 Cal Rptr.2d 425, 429 (2000);

D. Californta Labor Code § 2802(c) clarifies that “for purposes of this
section, the term ‘necessary expenditures or losses’ shall include all
reasonable costs, including, but not limited to, attorney's fees incurred by
the employee enforcing the rights granted by this section.”

27.  The Plaintiff’s rights under Exhibit “A” and his detrimental reliance upon
Defendant’s promise and agreement to reimburse attorneys’ fees eliminates any residual
discretion which Defendant may claim under Code Section 995.8. The Plaintiff is entitled to
compensation under the foregoing Califormia law and he is also contractually entitled to
indemnification:

A. Amendment 11 Section A.2. of the Contract for Employment (Exhibit
“A”) provides as follows: “In the event of any dispute between
Superintendent and the District with respect to this contract or any benefits

provided by this contract, the Board will pay legal fees and related costs

PLAINTIFF JAMES A, FLEMING S COMPLAINT AGAINST CAPISTRANCG UNIFIED SCHOOL DISTRICT 7




10

11

12

13

14

15

16

17

18

9

20

21

22

23

incurred by Superintendent to enforce rights under this contract, unless
Superintendent is convicted of criminal act related to job performance.”
The parties hereto contracted away the discretion with Defendant’s
obligation to pay attorneys’ fees.  Therefore the “discretionary]
entitlement” to deny legal expenses was intentionally deleted;

B. California Government Code § 995.8 states . . . [B]ut a public entity may
provide for the defense of a criminal action or proceeding brought against
an employee or fornner employee if: (a) the criminal action or proceeding
is brought on account of an act or omission in the scope of hig
employment as an employee of the public entity and (b} the public entity]
determines that such defense would be in the best interest of the publid
entity and that the employee or former employee acted, or failed to act, in
good faith, without actual malice and in the apparent interest of the publid
entity.” Defendant publicly acknowledged that Plaintiff met the above
conditions when it made its decision to pay Plaintiff’s legal fees. When
entering into contract (Exhibit “A”) with Plaintiff Defendant agreed to
reimburse attorneys’ fees relating fo his enforcement of contractual rights|
This is applicable herein as Plaintiff resigned because of the De.fendant’s
promise to pay Plamntiff’s civil and criminal attorneys’ fees, and
Defendant’s actual payment of legal fees on Plaintiff’s behalf for a period
of seven months. The net result of Defendant’s unilateral withdrawal of
that promise in March 2007, was to subject Plaintiff to catastrophic
attorneys’ fees, tantamount to indentured servitude. Plaintiff was found by

Exhibit “B™ to have done a good job, and performed duties normally;

PLAINTIFF JAMES A. FLEMING'S COMPLAINT AGAINST CAPISTRANO UNIFIED SCHOOL DISTRICT §
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expected of a superintendent, but suffered loss of his income for a lengthy
period as income was lost entirely to attorneys’ fees related to his propet]
conduct in the course and scope of his employment;

C. California Education Code Section 35204 states that “the governing Board
of any; School District may contract for the services of an attorney in
private practice.” Defendant made the decision it would do so in Exhibit
“A” and also in August of 2006, when it induced Plaintiff’s resignation;

D. The Contract for Employment, attached as Exhibit “A,” provides in
Amendment 11 that in the event of litigation over this contract, thd
superintendent shall be entitled to “legal fees and related costs.”

28.  Plaintiff James A. Fleming was promised legal fee coverage in return for his
resignation as Superintendent of Schools and incurred significant legal expenses as a resulf
thereof.

29.  Under the foregoing statues, Defendant is legally obligated to indemnify the
Plaintiff for the legal expenses incurred.

30.  The California Fourth District Court of Appeal entirely dismissed any notion of
wrongdoing on the part of the Plaintiff herein James A. Fleming:

A. Page 2 paragraph 5: “In sum we now hold that because Fleming wag
within his lawful authonty to authorize his subordinates to compile the
two lists, his authorizations were not criminal under Section 424"

B. Page 28 paragraph 3. “._The district attorney’s office, conceding tha
Fleming and McGill accessed no confidential public records, has
effectively abandoned any argument that Fleming and McGill conspired to

violate or actually violated Education Code section 49076,

PLAINTIFF JAMES A. FLEMING S COMPLAINT AGAINST CAPISTRANO UNIFIED SCHOOL BDISTRICT 9
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C. Page 30 paragraph 4: “..the district attomeys’ office’s briefing in this
case never explains how - independent of any substantive violation of
section 424 or section 7054 - the compiling of the lists could constitute
‘perversion or obstruction of justice, or the due administration of the
laws;”

D. . Page 32 paragraph 1: “We have already eliminated all possible criminal
objectives based upon the compilation of the lists. Fleming and McGill
were within the authority of the law to compile the lists. Tt is fundamentall
that no one can be held criminally liable for conspiracy to do acts that ard
perfectly lawful and to which there is no criminal objective;”

E. Page 35 paragraph 3: “This case has consumed an inordinate amount of
taxpayer resources and has no doubt devastated the defendant’s personal
and professional life.”

31. At all times material James A. Fleming has come to equity in good faith and with
clean hands.

32 At such time as James A. Fleming has been found to have been “in good faith’
and doing his good job to resolve conflict, he is entitled to full and fair contractual compensation
for the lost time and lost compensation which he would have_received but for the criminal
indictment found “untenable” and entirely and completely without merit.

33.  As a matter of law and fact, James A. Fleming is entitled to the following
damages, reimbursements and claims:

A. All legal costs, investigative costs, court costs, and this to include all of his

counsel of record in State of California v. James A. Fleming:

PLAINTIFF JAMES A. FLEMING'S COMPLAINT AGAINST CAPISTRANG UNIFIED SCHOOL DISTRICT 10
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WHEREFORE the Plaintiff prays for Declaratory Decree finding the following:

34.

herein.

PLAINTIFF JAMES A. FLEMING'S COMPLAINT AGAINST CAPISTRANO UNIFIED SCHOOL DISTRICT 11

A,

Plamnuf{f re-alleges and reincorporates Paragraphs 1 through 17 as if fully set forth

Reimbursement of all legal costs and attorneys’ fees of undersigned
counsel;

Prejudgment statutory interest on all legal costs and attorneys’ fees
incurred by James A. Fleming;

Loss of salary and fringe benefits from August 30, 2006 through March
2% 2011, the date of the California Supreme Court decision fully

exonerating James A. Fleming,

James A. Fleming is entitled to reimbursement of all legal costs, attorneys’
fees, investigative fees;

The foregoing are reimbursable with statutory interest from the thirtieth
(30th) day after the sum was paid by Plaintiff:

Contractual salary and fringe benefits from August 30, 2006 to the present
date as James A. Fleming was induced to resign under the false promise of
broken promise that his ultimately catastrophic attorneys’ fees would bd
directly paid by CUSD;
Finding as a matter of law that James A. Fleming’s entitlements ard
governed by the applicable and cited decisions involving James A.
Fleming.

COUNT II
BREACH OF CONTRACT
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3s. The Contract for Employment (and the Amendments), attached as Exhibit “A,” is

an enforceable contract by and between Plaintiff Fleming and Defendant CUSD. The Contrac

for Employment, Amendment 11 Section A.2., executed on July 12, 2006, specifically provides
that the Defendant shall pay for all “legal costs”™ incurred by the Plaintiff:

In the event of any dispute between Superintendent and the District

with respect to this contract or any benefits provided by this contract,

the Board will pay legal fees and related costs incurred by

Superintendent to enforce rights under this contract, unless

Superintendent is convicted of criminal act related to job performance.

36, Plaintiff was not only never convicted of any criminal acts, but Exhibit “B” makes

abundantly clear James A. Fleming was doing his job, did not violate any laws, and should have

never been charged with any crime.

37. The breach of contract occwred on or about December 21, 2010 when the Fourth

District Court of Appeal of the State of California issued its opinion attached hereto as Exhibif

“B,” since that was when the Plaintiff was fully cleared of all criminal charges and, thus, relieved

of the Amendment 11 contractual provision restriction that attorney’s fees would not be covered

if the Plaintiff was “found guilty of a criminal act.”

38, The nature of the breach is the failure to comply with the contractual duty td

reimburse legal expenses. The Defendant CUSD further breached by subjecting Plaintiff to

indentured servitude in violation of his 13th Amendment right to retention of honestly earning

wages and retaining those wages rather than loss of same to legal expenses incurred for his

proper conduct in the course and scope of employment.

39. Defendant CUSD induced Jfames A. Fleming to resign as Superintendent effectivg

August 30, 2006, (which resignation is unenferceable) but agreed to pay for Fleming’s legal

defense. (See Composite Exhibit “C,” Letter of July 9, 2007). Using the promise to pay for the

PLAINTIEF JAMES A. FLEMING'S COMPLAINT AGAINST CAPISTRANO UNIFIED SCHOOL DISTRICT 12
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Plaintiff’s legal expenses as added force, the Defendant then directed the Plaintiff to resign as
Superintendent.

40.  The Defendant covered the Plaintiff’s legal exi)enses for the seven month period
of September of 2006 through March of 2007. In March of 2007, the Defendant School Board
“voted” to stop paying for the Plaintiff’s legal expenses. CUSD had a reconfigured School Board
in March, 2007. The reconfigured Board was not permitted to overrule the prior Board’s
decision agreement to pay Fleming’s legal expenses. (Seg Composite Exhibit “C,” Letter of July
9, 2007). This Cause of action accrued in December, 2010 when the final decision was rendered
in Exhibit “B.” Through the decision in Exhibit “B,” the Plaintiff’s entitlement under the 13th
Amendment to be protected from indentured servitude accrued, Plaintitf’s wages were expended
for CUSD’s liability for legal expenses incurred as a result of Plaintiff’s efforts endorsed by
Exhibit “B.” Attached as Exhibit “F” the Plaintiff has exhausted administrative remedies by
submission of a proper claim pursuant to Government Code §§910 and 911.2 and paid the
$25.00 claim filing fee.

41. The Plaintiff’s damages are proximately caused because the CUSD Board did nof
support James A. Fleming’s contractual and constitutional right to use his proper legal discretion
as Superintendent of Schools. Next, in a more egregious fashion, CUSD induced Fleming’s
resignation with the promise of compensation or reimbursement for attorneys’ fees and legal
costs, then reneged in compliance with the agreements and unilaterally withheld that which
induced resignation.

42. By CUSD’s breach of the Plaintff’s contractual rights he suffered and continues
to suffer damages as set forth herein:

Al Attorneys’ fees for criminal defenses and establishing he was in good faith

and within the course and scope of his employment;

PLAINTIFF TAMES A. FLEMING'S COMPLAINT AGAINST CAPISTRANG UNIFIED SCHOOL DISTRICT 13
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B. Prejudgment interest on the legal costs and attorneys’ feés he would not
have incurred but for the breach of contract and failure by the Defendant
to make payment; and

C. Loss of previously earned and future wages and employment benefits and
loss of wage earning capacity.

WHEREFORE the Plaintiff, James A. Fleming prays for damages for breach of contract)
damages for those promises made and then breached, and then attorneys’ fees, lost wages and

fringe benefits, prejudgment interest and loss of eaming capacity.

COUNT HI
VIOLATION OF 42 U.S.C. §1983 et seq.
43, Plamitiff re-alleges and reincorporates Paragraphs ! through 17 as if fully set forth
herein.
44, The Plaintiff was a contractual Superintendent of Defendant School Board and|

contracted for salary, benefits, compensation, and reimbursement and/or compensation foy
enforcement of his contractual rights and Thirteenth Amendment Right to be free from
indentured servitude and all other rights available under the United States Constitution.

45.  The Plaintiff was at all times material an individual who was entitled 10 be
compensated for his labors and services particularly when he has beeﬁ determined to have been
in good faith and not guilty of any misconduct, criminal, civil or otherwise.

46.  The Defendant’s actions in withdrawing its agreement to pay Plaintiff’s attorneys’
fees, leaving Plaintiff responsible for same, leaves Plaintiff in the position of having incurred
such substantial legal expense that his labors would have been without compensation
whatsoever.

47.  The Plaintiff has the constitutional right under the Fourteenth Amendment to the

PLAINTIFF JAMES A, FLEMING™S COMPLAINT AGAINST CAPISTRANO UNIFIED SCHOOL DISTRICT 14




10

I1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

United States Constitution to not suffer arbitrary loss of the benefits of employment for which hd
contracted.

43.  The Defendant arbitrarily withdrew its prior actions in paying Plaintiff’s legal
expenses. There was no justifiable basis for doing so as the Plaintiff did not engage in criminal
or civil misconduct.

49.  The Plaintiff not only was forced by the Defendant’s conduct to defend criminall
charges but also was required to defend civil actions filed against him within Orange County and
exclusively associated with his actions in the course and scope of his employment.

50.  Jurisdiction is proper in this Court according to 42 U.S.C. Sec. 1983.

51.  James A. Fleming is a Citizen of the State of Florida.

52, Capistrano Unified School District is a governmental entity which is required to
comply with the United States Constitution and the Amendments thereto and is an incorporated
entity and citizen of the State of California.

33.  The nature of this action is to seek reimbursement of legal and attorney expenses
which Plaintiff incurred only because his legal conduct in doing a good job for CUSD as its
Supenintendent and, as stated in the Fourth District Appellate Opinjon, in performing duties
normally expected of a superintendent.

54.  The Plaintiff was carrying out his contractual duties as Superintendent of CUSD)
and faced criminal investigation and ultimately a criminal indictment which ultimately wag
found to have been without merit and untenable.

55, The Plaintiff’s constitutional rights to be protected from indentured servituda
under the 13th Amendment and arbitrary action in violation of 14th Amendment were infiinged

upon, as Defendant arbitrarily and without cause withdrew its agreement to pay legal expenses

PLAINTIFF JAMES A, FLEMING'S COMPLAINT AGAINST CAPISTRANO UNIFIED SCHOOL DISTRICT 15
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and attorneys’ fees after it had initiated Plaintiff’s legal defense.

56.  The Defendant’s actions debrived the Plantiff of income from his contractual
rights as Superintendent of CUSD.

57. The Plaintiff is entitled to damages for violation of his Constitutional rights.

58.  Wherefore the Plamufl prays that the Court protect the Plaintiff against
infringement upon his right to compensation as Superintendent of CUSD and compensate him of
reimburse him for wages lost and attorneys’ fees.

COUNT v

PETITION FOR MANDATE DIRECTING DEFENDANT TO REIMBURSE
ATTORNEYS’ FEES AND COMPENSATE PLAINTIFF FOR LOST WAGES

59. Plaintiff re-alleges and reincorporates Paragraphs | through 17 as if fully set forth
herein.

60.  The Plaintiff had not only a contractual right pursuant to Exhibit “A” with
Amendments, but also had equitable entitiement to enforce Defendant’s decision to compensatg
Plaintiff for or reimburse Plaintiff for attorneys’ fees and legal expenses.

61. Code 9958 provides for a governmental body to use discretion as tol
reimbursement of attorneys’ fees. Defendant used this discretion in favor of Plaintiff in its
original decision to pay Plaintiff’s legal fees. However, in this iristance, Defendant contractually
agreed to override Code 995.8. CUSD induced Fleming’s resignation. It was contemporaneous
to CUSD’s promise to make reimbursement of attorneys” fees. Having induced resignation,
CUSD sealed its final decision by authorizing legal expenses. CUSD no longer retains discretion|
to withdraw its enforceable agreement to pay legal expenses.

62.  As amatter of law the Plaintiff' was not guilty of any misconduct whatsoever, was

at all times doing a good job as Superintendent of CUSD, performing duties normally expected

PLAINTIFF JAMES A, FLEMING S COMPLAINT AGAINST CAPISTRANOQ UNIFIED SCHOOL DISTRICT 16
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of a superintendent, and thereupon is entitled to have been paid for his services and to not suffer
loss of his entire income for a substantial period because he incurred attorneys’ fees he should
not have incurred.

63, As a matter of law CUSD gave up any discretion to deny reimbursement of
attorneys’ fees.

64.  Inthe event CUSD had not agreed to reimburse legal expenses and attorneys’ feeg
Plaintiff would not have resigned effective August 30, 2006.

65. The combination of Plaintiff's resignation August 30, 2006 and Defendant’d
decision to withdraw its agreement to pay legal expenses and attorneys’ fees is tantamount to
causing Plaintiff to have worked the entire years of 2004, 2005, and 2006 without compensation
as all compensation was necessarily lost to legal expenses.

06.  As a matter of law Defendant is obligated to pay Plaintiff’s legal expenses and i
equitably estopped to withdraw that agreement detrimentally relied upon by the Plaintiff.

DEMAND FOR JURY TRIAL

Plaintiff hereby demands a trial by jury on all issues so triable.
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1 |[ Dated: September 20 , 2011 Respectfully submitted,
Orange County, California
2 SmNGH, SINGH & TRAUBEN, LLP
400 S. Beverly Drive, Suite 400
3 Beverly Hills, CA 90212
Telephone:  (310) 856-9705
4 Facsimile:  (8§8) 7343555
57 By: \/
6 Dal Singh)Esq.
Californta/Bar No.: 261587
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10
By; har O\
[1 John R, Sufton
Florida Bar #: 149411
12 jrsutfoniaw@vshoo.com
Pro Hac Vice Pending
13 :
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Singh,
Singh &
Traulren,
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EXHIBIT “A”

Contract between James A. Fleming and
the Capistrano Unified School District
(CUSD) with Amendments
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CAPISTRANO UNIFIED SCHOOL DISTRICT
32972 Calle Perfecto

San Juan Capistrano, California

CONTRACT FOR EMPLOYMENT OF SUPBRINTENDENT between the
Governing Board of Capistrano Unified School Disirict of Orange County, California, and
Jamnes A, Rleming,

ITEM #1 - OFFER AND BOARD ACTION
At a meeting of the Governing Board of Capistrano Unified School District held on

Monday, November 6, 2000, it was voted to employ James A. Pleming as Superintendent
for a four (4) year term starting July 1, 2000 and ending June 30, 2004, subject to the terms
and conditions hereinafter set forth.
ITEM #2 - SALARY

The Superintendent shall be paid an annual base salary of One Hundred Seventy
Eight Thousand and Five Hundred Six Dollars ($178,506). In addition and as part of the

Superintendent's compensation, the District shall pick up and pay on behalf of
Superinendent all his normal STRS contributions on creditable compensation in

* accordance with Education Code Section 22903. It is expressly understood that "creditable"

earnings for STRS purposes shall include all amounts paid pursuant to this item; Item 5 — -
Doctoral Stipend; Item 14 - Tax Sheltered Annuity Contributions. '

The Superintendent’s base salary, the STRS pickup, the Doctoral stipend referenced
in Ttem 5, and the Tax Sheltered Annuity referenced in Item 14 shall be payable in equal
monthly payments, one {1} cach calendar month. All salary components refetenced thus far
in this itemn shall be retroactively applied fo July 1, 2000,

ITEM #3 - SALARY CHANGE

The Goveming Board seserves the right to increase the annual salary of the
Superintendent's contract, with the mutual consent of the Superintendent. Such adjustment
in compensation shall be based, in part, on submission of a compensation proposal and

management plan by the Superintendent to the Governing Board and the evaluation of the
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preceding year's management plan and approval of the compensation proposal by the
Governing Board. It is provided, however, that by making such adjustmen, it should not be
considered that a new contract has been entered into nor that the termination date of (he
existing contract has been extended unless such an extension or new contract is agreed to, as
well, a represented in Item 1 of this contract agreement.,
ITEM #4 - EXPENSES

In recognition of the need to travel on district business and the need to attend
vatious functions relating to District business the Superintendent shall receive an expense
account of $600 per month ($7,200 annually), In addition, the District shall provide the
Superintendent with a District-leased automobile for the term of this agreement. The
District shail provide appropriate insurance and be responsible for all operation and
maintenance expense. The Superintendent shall have unrestricted use of said antomobile;
provided however, the Superintendent shall reimburse the District for any and all mileage
driven beyond 18,000 miles per year at 11 cents per mile, -
ITEM #5 - FRINGE BENEFITS

The Superintendent shall be entitled to receive at least all health, welfare and other

fringe benefits of employment that are guaranteed to all other certificated management
employess, including the doctoral stipend in the amount of $1,300 per year. All applicable
sick leave, disability leave, and STRS retirement benefits authorized and/or required by
state law and focal District policy shall be applicable to the Superintendent.

Additonally, the District shall obtain and pay the premium for a special term-life
insurance policy for the Superintendent of $200,000 during his employment as
Superintendent. The Superintendent shall possess all ownership rights in such policy and
upon termination of his employment shall have the full. right and option to continue the
policy in force at his own expense,

ITEM #6 - PROFESSIONAL ASSQCIATION DUES
The Goveming Board requires that the Superintendent be a member of the

American Association of School Administrators and the Association of California School

Administrators and, on behalf of the Superintendent, shall pay the annual membership dues
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assessed by both Board Associations.

ITEM #7 - VACATION

The Superintendent shall be required to render twelve (12) months of full and
regular service to the District during each annual period covered by the agreement, except
that he shall be entitled to twenty four (24) working days' annual vacation with full pay, and
in addition will receive holidays as defined in Sections 37220 and 37222 of the Education
Code. 1t is further stipulated that ten (10) days' vacation will be taken the year in which
earned.

In the event of termination of employment, the Superintendent shall be entitled to
compensation for unused vacation at the salary rate effective at the time of termination;
provided however, that to the extent the Superintendent has more than forty-four (44) days
of unused vacation remaining, he shall take vacation days to the actual date of fermination
in order to reduce the number of days owed by the Board, so that in no case shall payment
be méde for more than 44 days at the expiration or termination of the agreement,

ITEM #8 - DUTIES AND RESPONSIBILITIES
The Superintendent shall serve as Executive Officer and Secretary of the Goveming

Board. All powers and duties which may lawfully be delegated to the Superintendent by the
Board are to be cxecuted in accordance with the description for the position of
Superintendent which is attached hereto and incorporated herein by reference.

The duties and responsibilities of the Superintendent shall include, but are not
limited to, those described in said position description. Where any acts require ratification
by the Board, such action shall be referred to the Governing Board at the earliest possible
opportunity b},—f the Superintendent. The Superintendent shall have the duty to advise the
Gﬁveming Board and make recommendations with respect to the administrative
organization and reorganization of the District. Under the direction of the Goveming
Board, the Superintendent and his staff shall administer the instructional and business

affairs of the District.
The responsibility for recommendation for employment of personnel shall be vested
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in the Superintendent and his staff. The Superintendent shall report to the Governing Board
on all matters referred to him by the Goveming Board for study and recommendation.
Additionaily, the Superintendent shall report to the Governing Board promptly on all
matters affecting the dutjes and liability of the Goveming Board and the management of the
District.
ITEM #9 - ATTENDANCE AT CONFERENCES

The Superintendent, without further leave of the Board, shall be authorized to attend

all conferences and official meetings of school organizations of which the Superintendent
may be a member and/or other meetings which pertain to school business, and such
reasonable expenses shall be charged to the District,

ITEM #10 - SUBJECT TO LAW AND COMPLETE CONTRACT

This contract is subject to all applicable laws of the State of California and Jawfal
rules and regulations of the California State Board of Education and the Governing Board of
-the District. Said laws, rules and regulations are hercby made a part of the terms and

~conditions of this contract as though herein set forth. Furthermore, this contract contains
the cc;mplete agreement of the parties and excludes any other statements or representatives
by either party or their agents or by third parties.

ITEM #11 - CHANGE OR TERMINATION OF CONTRACT

This contract may be changed or modified during the life of the contract by mutual
written consent of the contract pasties or their successors in interest to this contract, in the
manner provided for in California Education Code Sections 35031 and 350372,

Either the Governing Board or the Superintendent may initiate discussions to vacate
the contract without cause with appropriate nofice, confidentiality and good faith
negofiations of separation terms. The provisions of Government Cﬁde Section 53260,
et.seq., apply to this contract. In summary, if this contract is terminated, the maximwm cash
settlement that the Superintendent may receive shall be an amount equal to the monthly
compensation of the Superintendent multiplied by the mumber of months left on the
untexpired term of the contract, Howcver, if the unexpired term of the contract is greater

than eighteen (18) months, the maximum cash settlement shall be an amount equal to the
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monthly compensation of the Superintendent multiplied by eighteen (18). With the
exception of the value of accrued vacation leave, no ofher ot additional non-cash settlement
may be agreed (o, except that lifetime health benefits (medical, dental, vision) will be
continued. Copies of this contract and any settlement shall be made available to the public
upon request,

This contract may also be terminated by a majority vote of all the membership
constituting the Governing Board for misconduet, nonfeasance or other good cause
amounting to a material breach by the Superintendent of the express terms of this contfract,
after first serving upon the Superintendent a written statement of alleged grounds for such
removal and giving him a reasonable opportunity to be heard in the way of an explanation
or defense. A material breach of this contract by the Superintendent shall include any of the
causes specified in Education Code Section 44932, or substantial nonperformance of this
contract. In the event of litigation over this contract, the prevailing party shall be entitled to

costs and reasonable attorney's fees. ‘ .
In the event it is the Board's intention to not renew the Superintendent's employment .

contract, the Board shall notify the Superintendent, in writing, of this infention by January 1
of the last year of this agreement provided that the Superintendent advises the Board, in
writing; of this provision no later than forty (40) days prior to the January 1 notification
date. ’

ITEM #12 - MEDICAT, EXAMINATION

The Superintendent shall have an annual comprehensive medical examination,
unless otherwise authorized or directed by the Board. A statement certifying to the physical
competency of the Supetintendent shall be filed with the Clerk of the Board and treated as
confidential information by the Board. The examination shall be performed by a doctor
selected or afproved by the Governing Board and all costs associated with the medical
report shalf be bome by the District, The time taken to complete the physical examination
shall not be deducted from the Superintendent's vacation time. )

ITEM #13 - EVALUATION
The Governing Boatd shall devote a portion of at least one meeting annually to

discuss and evaluate the performance and working relationships between the Superintendent
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and the Governing Board, as required by Education Code Section 44661 and 44662. The
evaluation shall be based upon the position description and mutvally agreed upon and
specified performance objectives for the Superintendent,

At the conclusion of the annual evaluation of the Superintendent, the Board shall
devote a portion of a Closed Session to the discussion and review of the Superintendent's
Evaluation and the working relationships between the Board and Superintendent,

If the review is satisfactory, the Board may take action to extend the fermination
date of the Superintendent's contract for one year to become effective July of the same year
in accordance with Education Code Sections 35031 and 35032,

ITEM #14 - TAX SHELTERED ANNUITY

The Goveming Board agrees to add to the Superintendent's base salary and include
within the Superintendent's total compensatidn package, the amount of $10,500 annually
which the Superintendent will allocate to a Tax Sheltered Annuity plan in accordance with
existing tax laws. Monthly Tax Sheltered Annuity Payments shall be retroactive back to
July 1, 2000. As referenced in Item 2 of this contract, the-total Tax Sheltered Annuity
included herein shall be .considered "creditable eamings" as part of the Superintendent‘s

total compensation for STRS purposes.

ITEM #15 - USE OF DISTRICT EQUIPMENT

The District will allow the Superintendent use of District-owned computers and
related peripherals for placement in his residence and with the understanding that such

equipment will be returned (o the District upon the completion of the Superintendent's term

of office.
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ITEM #16 - MEDICAL BENEFITS UPON RETIREMENT _

If the Superintendent retires or otherwise leaves the employment of the District after
he tums 55 years of age, the Board agrees to modify the terms of its policy 4354, Health
and Welfare Benefits, allowing the Superintendent to continue full Board-provided
medical insurance coverage for himself and the ability to pay to the Board the cost of
providing such coverage to the Superintendent's dependents. The Board speci fically agrees
to waive, for the Superintendent, the twenty year service requirement for insurance coverage
eligibility, which is part of the dual requitement (along with age 55) for continuation of
health benefits upon termination of District employment.

ITEM # 17- SIGNATURES OF CONTRACTING PARTIES

In witness therein we affix our signatures to this agreement with the full and

complete understanding of the relationships between the parties hereto.

@zis W_\ CAPISTRANE UNEEﬁgOL DISTRICT
. ' B )

Sqlpeﬁntendent Sheila I, Benecke

President, Board of Trustees

DATED:_i! ! ¢[00 DATED: /4 /00 .
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AMENDMENT 1 TO SUPERINTENDENT’S CONTRACT

This Amendment to Superintendent’s Contract (Amendment) is entered into by
and between the Board of Trustees of the CAPISTRANO UNIFIED SCHOOL
DISTRICT (District) and DR. JAMES A. FLEMING (Superintendent), and is based upon
the following:

RECITALS:

A. Since June of 2000, the District and Superititendent have been discussing a
means for the Board to provide Superintendent with a supplementary retirement benefit
for the purpose of inducing him to remain with the District.

B. In October of 2000, the District increased Superintendent’s salary for the
purpose of reimbursing him for his regular contribution toward STRS, which action is in
need of clarification.

C. It is the desire of the parties to amend Superintendent’s current
enployment agreement with the District, as previously amended (current agreement).

-NOW, THEREFORE, in consideration of the mutual promises contained hetein,
the parties agres as follows:

1. Superintendent has entered into a contract with STRS for the purpose of
purchasing five (5) years of additional retirement benefit known as “air time.” The
District hereby increases Superintendent’s compensation by the amount necessary to pay
the cost of this additional retirement benefit, the status of which additional compensation
shall be considered to be in accordance with STRS guidelines for classifying employee
compensation which is in place as of March 2001. Beginning in April 2001 and
continuing through June 2006, the District shall pick up the cost of this retirement benefit
through payroll deduction in the amount of $4,163.24 per month on behalf of the
Superintendent. It is hereby understood and agreed that the compensation provided to
Superintendent pursuant fo-this paragraph is for the sole purpose of inducing
Superintendent to remain with the District, and that should the District at any time
involuntarily terminate Superintendent’s employment for cause or should the District fail
to renew or extend the current agreement beyond its present term, or if Superintendent
should at any time resign from his District employment, any obligation to STRS
remaining at the time of such termination or resignation to complete the purchase of air
time shall become the sole responsibility of Superintendent and not an ongoing
responsibility of District, If the Board should exercise the discretion permitted in Ttem 11
of the Superintendent’s employment contract (.., Change or Termination of Contract)
to, without cause, vacafe the contract prior to the end of its term, the Board will agree to
pay, to the maximum extent permitted by law, in a lump sum, the monthly “air time”
payments remaining on the term of the employment contract, or the monthly payments
remaining until June, 2006, when the Board’s full obligation under this amendment will
have been achieved, whichever is less, |

1
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This contract provision is not intended to convey an intent that Superintendent’s
service to District will terminate on June 30, 2006, but rather is meant to indicate that
Suparintendant's obligation for long-term service to District relative to the purchase of
five year's additional service credit will have been achieved as of that date. [t is further
hereby acknowledged by the parties that the District Board of Trustees retains the right
under California law o contract with Supenntendent for his services with contract
periods or extensions of not more than four years” duration at a time.

2, Item #2 of the current agresment shall be modified to read as follows:

Supetintendent’s annual base salary shall be One Hundred Seventy-Bight
Thouvsand Five Hundred Six Dollars ($178,506.00). In addition, Supeuntendcnt s base
salary shall also be increased by eight percent (8%), which increase is the equivalent cost
of Supcnntendent s contributions to STRS. It is expressly understood that “creditable
earnings” for STRS purposes shall include the base salary, the additional eight percent
(8%) equal to the Superintendent’s STRS contribution, ltem 5 (Doctoral Stipend), and
Item 14 (Tax-Sheltered Annuities Contribution) of Superintendent’s original contract
with District. Superintendent’s base salary, the doctoral stipend and the tax-sheltered
annuities contribution shall be payable in equal monthly installments. All such
components of Superintendent’s salary shall be retroactively applied to July 1, 2000; -

3. Except as expressly modified herein, the.current.agreement between the-
parties will continue in full force and effect as previously modified and.amended;

CAPISTRANQ UNIFIED SCHOOL DISTRICT

DATED: March 12, 2001 @MW &Mmm

Crystal Kochenﬂnfer

President, Board of Trustees

~ DATED: March 12, 2001 % Q m

Dilfames A. Ffemmg, Supennte dent
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AMENDMENT 2 TO SUPERINTENDENT'S CONTRACT

This Amendment to Superintendent’s Contract (Amendment) is entered into by
and between the Board of Trustees of the CAPISTRANQ UNIFIED SCHOOL
DISTRICT (District} and DR. JAMES A, FLEMING (Superintendent), and is based upon
the following:

1. Item 1 of the current agreement shall be modified to read as follows:

Superintendent’s annual base salary shall be One Hundred Eighty-Seven
Thousand Four Hundred Thirty-One Dollars ($187,431). In addition,
Superintendent’s salary shall also be increased by eight percent (8%), which
increase is the equivalent cost of Superintendent’s contribution to STRS. Itis
expressly understood that “creditable earnings™ for STRS purposes shall include
the base salary, the additional eight percent (8%) equal to the Superintendent’s
STRS contribution, Item 5 (Doctoral Stipend), and Item 14 (Tax-Sheltered
Annuities Contribution) of Superintendent’s original contract with District.
Superintendent’s base salary, the doctoral stipend and the tax-sheitered annuities
contribution shall be payable in equal monthly installments. All such components
of Superintendent’s salary shall be retroactively applied to July 1, 2000.

N 2. Exceptas expressly modified herein, the current agreement between the
' - patties will continue in full force and effect as previously modified and amended,

CAPISTRANO UNIFIED SCHOOL DISTRICT

DATED: April 9, 2001 By(LAuelal /&Mmﬂm

Cry&al Kochendoffer

Its President, Board of Trustees

DATED: Apsl 9, 2001 Q»s.. O H;_. |

Dr. Jathes A. Fleming, Superintcndcnt'
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A - AMENDMENT 3 TO SUPERINTENDENT’S CONTRACT

This Amendment to Superintendent’s Confract (Amendment) is entered into by
and between the Board of Trustees of the CAPISTRANO UNIFIED SCHOOL

DISTRICT (District) and DR. JAMES A. FLEMING (Supetintendent), and is based upon
the following;

1. Item 1 of the current agreement shall be modified to read as follows:
At a meeting of the Governing Board of Capistrano Unified School
District held on Monday, November 5, 2001, it was voted to employ
James A. Fleming as Superintendent for a four (4) year term starting July
1, 2001 and ending June 30, 2005.
2, Except as expressly modified herein, the current agreement between the
parties

will continue in full force and effect as previously modified and amended.

CAPISTRANO UNIFIED SCHOOL DISTRICT

TN DATED; November 5, 2001 - BYWWM/
] Crystal Kochendorfér

Its President, Board of Trusices

DATED: November 5, 2001 Q L - T

D) James A. Fleming, Superintendent
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AMENDMENT 4 TO SUPERINTENDENT’S CGNTRACT

This Amendment to Superintendent’s Contract (Amendment) is entered into by
and between the Board of Trustees of the CAPISTRANO UNIFIED SCHOOL
DISTRICT (District) and DR. JAMES A. FLEMING (Superintendent), and is based upon

the following:

1. Item 7 of the current agreement shall be modified to read as follows:

The Superintendent shall be considered a 12-month employee;
provided, however, that the Superintendent shall be entitled to 24 werking
days of vacation and such holidays as are provided to classified employees
of the District, resulting in the Superintendent providing direct services to
the District for 224 days each year. It is expressly understood that in the
event Superintendent does not take vacation in any given year, that
vacation shall accrue from year to year, provided, however, that
Superintendent will take a minimum of ten days vacation within the year
in which it is eatned. In the event of termination of his employment, the
Superintendent shall be entitled to compensation for unused vacation at
the per diem salary rate in effect at the time of termination, which rate
shall be calculated on the basis of Superintendent’s annual salary divided
by 224; provided, however, that to the extent Superintendent has more
than 44 days of unused vacation remaining, he shall take vacation days to
the aciual date of termination in order to reduce the number of days owed
by the Board so that in no case shall payment be made for more than 44
days upon the expiration or termination of the agreement.

2. Except as expressly modified herein, the current agreement between the
parties will continue in full force and effect as previously modified and

amended,

DATED: January 7, 2002

DATED: January 7, 2002

CAPISTRANO UNIFIED SCHOOL DISTRICT

1

By

Shelia Henness

Iis President, Board of Trustees

L

Dr. Jdthes A. Fleming, Superintendent
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AMENDMENT 5 TO SUPERINTENDENT'S CONTRACT

This Amendment to Superintendent's Contract (Amendment) is entered into by
and between the Board of Trustees of the CAPISTRANO UNIFIED SCHOOL
DISTRICT (District) and DR, JAMES A. FLEMING {Superintendent), and is based upon

the following;

1.

Item #1 — OFFER AND BOARD ACTION of the current agreement
shail be modified to read as follows:

At a meeting of the Governing Board of Capistrano Unified School
District held on Monday, Nevember 18, 2002, it was voted to extend the
contract of James A. Fleming, Superintendent, through June 30, 2006,
Subject to the terms and conditions hereinafter set forth,

Item #2 — SALARY of the current agreement shall be modified to read as
follows: :

Effective July 1, 2001, the Superintendent’s base salary shall be
increased to $191,926. Effective July !, 2002, his base saiary shall be
increased by 2% to bring his base salary to $196,035, with an additional
1.5% increase effective January 1, 2003, for an annual base salery of
$199,186. In addition, the Superintendent’s salary shall also be improved
by eight percent (8%), which increase is the equivalent cost of
Superintendent’s contribution to STRS. Tt is expressly understood that
“creditable earnings” for STRS purposes shall include the base salary, the
additional eight percent (8%) equal to the Supetintendent’s STRS
contribution, Item 5 (Doctoral Stipend), and Ttem 14 (Tax-Sheltered
Annuities Contribution, Superintendent’s base salary, the additional eight
pereent (8%) salary improvement, the doctoral stipend and the tax-
sheltered annuity contribution shali be “payable in equal monthly

instaliments,

The Board further agrees to increase the Superinfendent’s base
salaty by a percentage equal to the 2003-04 state-funded COLA, to
become effective July 1, 2003, and to retain the above-referenced
additional eight percent. (8%) salary improvement equal to the
Superintendent’s STRS contribution,

Item #5 —FRINGE BENEFITS of the current agreement the first
paragraph (only) shall be modified to read as follows:

The Superintendent shall be entitled 10 receive at least all health,
welfare and other fringe benefits of employment that are guaranteed to all
other certificated management employees, including the doctoral stipend
in the amount of $1,900 per year. All applicable sick leave, disability
leave, and STRS retirement benefits authorized andfor required by state
Jaw and local District policy shall be applicable to the Superintendent,
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DATED: December 2, 2002

DATED: December 2, 2002

Item #14 — 403B TAX SHELTERED ANNUITY of the current agreement
shall be modified to read as follows:

The Governing Board agrees fo add to the Superintendent’s base
salary and include within the Superintendent’s total compensation package an
annual sum equal to the maximum allowed by the federal Economic Growth
and Tax Relief Reconciliation Act of 2001 (BGTRRA), including the age 50-
or-older catch-up provision, which the Superintendent will allocate to a 403b
Tax Sheltered Annuity plan selected by the Superintendent consistent with
applicable federal and state laws, rules and regulations, In accordance with
provisions of the EGTRRA, that amount, for the 2002 calendar year, will be
$11,000, plus an additional $1,000 for the age 30-or-older catch-up provision,
for a total of $12,000. The amount will then increase annually, maxing in the
2006 calendar year with a total of a $20,000 payment to the Superintendent,
with increases occurring after 2006 as they are indexed for inflation according
to guidelines spelied out in the EGTRAA. Payments to the Superintendent
for his Tax Sheltered Annuity shall be made monthly and shall be retroactive
to Janvary 1, 2002, As referenced in Item 2 of this contract, the total Tax
Sheltered Annuity included herein shall be considered “creditable earnings”
as part of the Superintendent’s total compensation for STRS purposes. It is
further provided that all rights and interest in all previous payments'made to
the Superintendent for a tax-sheltered annuity extant pursuant to previous
agreemenits shall vest and are vested in the Superintendent,

Except as expressly modified herein, the current agreement
between the parties will continue in full force and effect as previously
modified and amended.

CAPISTRANO UNIFIED SCHOOL DISTRICT

P,

By
7 / Shelia Henness

President, Board of Trostees

Ok

Its
D/ Tames A. Fleming, Superintendent
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AME&MENT 6 TO SUPERINTENDENT'S &TRACT

This Amendment to Superintendent’s Contract (Amendment) is entered into by
and between the Board of Trustees of the CAPISTRANO UNIFIED SCHOOL
DISTRICT (District) and DR. JAMES A. FLEMING (Superintendent), and is based upon
the following: .

1. Item #1 of the current agreement, as amended, shall be revised to read:

Af a meeting of the Goveming Board of Capistrano Unified $chool District held
on Monday, October 13, 2003, it was voted to employ James A. Fleming as
Superintendent for a four (4) year ferm starting July 1, 2003, and ending June 30, 2007,
subject to the terms and conditions set forth in the contract as amended.

2. Itery #4 of the current agreement, as amended, shall be modified to read as
follows:

In recognition of the need to travel on district business and the need to attend
vatious functions relating to District business the Superintendent shall receive an expense
account of $600 per month ($7,200 annually). In addition, the Superintendent shall be
provided a car allowance in the amount of $704 per month ($8,448 annually),

3. Item #7 of the current agreement, as amended, shall be modified to read as
follows:

The Superintendent shall be considered a twelve-month employee; provided,
however, the Superintendent”shall be enfitled to twenty-four (24) working days of
vacation and such holidays as are provided classified employees of the District, resulting
in the Superintendent providing direct services to the District for 224 days each year. It
is expressly understood that in the event Superintendent does not take vacation in any
given year, that vacation shall accrue from year fo year; provided, however, that
Superintendent will take a minimum of ten (10} days vacation within the year in which it
is earned. In the event of termination of his employment, Superintendent be entitled to
compensation for unused vacation at the per diem salary rate in effect at the time of
termination, which rate shall be calculated on the basis of Superintendent annual salary,
divided by 224, with the payment to be rolled over to a 401(a) tax sheltered annuity plan
to the maximum extent permitted by law.

4. Except as expressly modified herein, the current Agreement between the parties
will continue in full force and effect, as pfyviously modified and amended,

DATE: October 13, 2003 CAPISTI O UNIFIED S$6HQOL DISTRICT
vy AYAY, ‘
Dr. Duafie E. Stiff, Pr ident, Bo Trustees
DATE: October 13, 2003 % Q _eb_\"

_ Dr. Jathés A, Fleming, Superintendent
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CAPISTRANO UNIFIED SCHOOQL DISTRICT
32972 Calle Perfecto
San Juan Capistrano, California
AMENDMENT # 7 TO AGREEMENT is entered into by and between DR, JAMES A,
FLEMING, SUPERINTENDENT, and the CAPISTRANO UNIFIED SCHOOL DISTRICT
and is made with reference to the following facts.
and
Dr, Janies A, Fleming
Superintendent
RECITALS

A. Administrator currently serves under an Employment Agreement with the District,

B. In March 2004, the District adopted a PARS Supplementary Retirement Plan
(hereinafier SRP) effective March 10, 2004.

C. Administrator is eligible for benefits under the SRP, provided that the
Administrator resigns on or before December 31, 2004, or as mutually agreed upon with the
. District.
D. It is the desire of the District o have the opportunity to have Administrator
services beyond December 31, 2004, and Administrator is willing to provide such services,
provided that he/she does not Jose the opportunity for the SRP.

E. It is therefore the desire of the parties to establish 2 resignation date other than the
December 31, 2004 date in accordance with the SRP.

NOW, THEREFORE, the parties agree as follows:

1. It is hereby mutually agreed that Administrator's resignation/retirement date shall
be June 30, 2007, unless Administrator submits an earlier resignation for retirement putposes.

JAMES A. ELEMING
) Ok )

Stéperintendent

Dated: ‘74/ Z‘Qﬁ) 7

Attachment I
Page 16 of 19




AMENDMENT NO. 8§ TO SUPERINTENDENT'S CONTRACT

THIS AMENDMENT NO. 8 TO SUPERINTENDENT'S CONTRACT ("Amendment") is
entered into by and between the BOARD OF TRUSTEES OF THE CAPISTRANO UNIFIED SCHOOL
DISTRICT ("District") and DR, JAMES A. FLEMING ("Superintendent”) based upon the following:

RECITALS
A. The District and Superintendent have entered into an employment contract which has
been amended a number of times.
B. It is the desire of the District to reelect Superintendent for a new term of four (4) years,

ending on June 30, 2008, with some modifications to his contract with respect to vacation accrual and
compensation, and to provide the Superintendent executive leave in recognition of the many days of
additional service the Superintendent provides to the Board over and above his norimal work year.

NOW, THEREFORE, in consideration of the mutual promises contained herein, the parties a gree
as follows: :

L. Item No. 1 of the current agreement, as amended, shall be revised fo read:

Superintendent is elected o a new four (4) year term starting July 1, 2004
and ending June 30, 2008, subject to the terms and conditions set forth in the
contract for employment as it has been amended from time to time.

2, The date in paragraph 1 of Amendment No. 7 is hereby amended to read:
June 30, 2008.

3 Item No. 7 of the agreement, as amended, shall be modified to read as follows:

(2)  Superintendent shall be considered a twelve-month employee; provided,
- bowever, Superintendent shall be entitled to seventeen (17) working days
of vacation and such holidays as are provided classified employees of the
District, resulting in the Superintendent providing direct services to the
District for 231 days each year. It is expressly understood that in the event
Superintendent does not take vacation in any given year, that vacation
shall accrue from year to year; provided, however, that Superintendent
‘will use a minimum of ten (10) days of vacation and/or executive leave
within any given year. In the event of termination of his employment,
Superintendent shall be entitled to compensation for unused vacation at
the per diem salary rate in effect at the time of termination, which shall be
caiculated on the basis of Superintendent's annual salary, divided by 231,
with payment to be rolled over to a 401A tax sheltered annuity plan to the
maximum extent permitied by law.
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(b)  In recognition of the additional service which Superintendent provides
over and above his normal work year (work on weekends), the
Superintendent shall be entitled to twelve (12) days of executive leave per
year at full pay which, if not used, may accrue from yeat {o year, but will
not be deemed as vested right. The executive leave shall be taken by
Superintendent at his discretion, buf in such a manner as not to interfere
with the operation of the District. No executive leave time activities will
be pursued by Superintendent which are inimical to or in conflict with the
interests of the Capistrano Unified School Distriet. During executive
leave the Superintendent may pursue such activities as he deems
appropriate and which could result in compensation to the Superintendent
from sources other than the District,

4, Superintendent's annual base salary shall be increased by the equivalent of seven (7) days
per diem compensation, calculated on the basis of his current annual base salary of 2004-05, divided by

224, muitiplied by 7. e

5. Except as expressly modified herein, the current agreement between the parties will
continue in full force and effect, as previously modified and amended, ,

DATE: «2/&5 , 2005 Q @

JAMES A, FLEMING

DATE: _ 2 / K5 , 2005 CAPISTRANO UNIFIED SCHOOL DISTRICT

By Jhtlen Wed D Aasec

President, Board of Trustées
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AMENDMENT NO. 9 TO SUPERINTENDENT'S CONTRACT

THIS AMENDMENT TO SUPERINTENDENT'S CONTRACT ("Amendment") is entered into
by and between the BOARD OF TRUSTEES OF THE CAPISTRANO UNIFIED SCHOOL DISTRICT
("District") and DR. JAMES A. FLEMING ("Superintendent™) based upon the following:

RECITALS

A. The District and Superintendent have entered into an employment contract which has
been amended a number of times.

NOW, THEREFORE, in consideration of the mutual promises contained herein, the parties agree
as follows:

1. ITEM #2 - SALARY of the current agreement shall be modified to read as follows:
Effective February 1, 2005, the Superintendent's base salary shall be increased by
2.0% for an annual base salary of Two Hundred Nine Thousand, Five Hundred Nineteen Dollars
($209,519) per year, '

2. Except as expressly modified herein, the current agreement between the parties will
continue in full force and effect, as previously modified and amended.

DATE: /2/r& , 2005 ;f .~ QL

JAMES A. FLEMING

DATE: [ 2h2 , 2005 CAPISTRANO UNIFIED SCHOOI, DISTRICT

_BYW ol T Q pape

President, Roard of Trustees '

TN
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AMENDMENT NO. lﬁ‘ O SUPERINTENDENT'S CONTRACT

THIS AMENDMENT TO 'SUPERINTENDENT'S CONTRACT ("Amendment") is entered info
by and between the BOARD OF TRUSTEES OF THE CAPISTRANO UNIFIED SCHOOL DISTRICT
("District"y and DR. JAMES A, FLEMING ("Superintendent") based upon the following:

RECITALS

Al The District and Superintendent have entered into an employment contract which has
been amended a number of times.

NOW, THEREFORE, in consideration of the mutual promises contained herein, the parties agree
as follows:

1. ITEM #2 - SALARY of the current agresment shall be modified to read as follows:

Effective January 1, 2006, the Superintendent's base salary shall be increased by
5.0% for an annual base salary of Two Hundred Nineteen Thousand, Nine Hundred Ninety-Five

Dollars ($219,995) per year.

2. Except as expressly modified herein, the current agreement between the parties will -
continue in full force and effect, as previously modified and amended.

DATE; Sy , 2006 Q QL%—\

JAMES A. FLEMING

DATE: ) / /& , 2006 CAPISTRANO UNIFIED SCHOOL DISTRICT

Bym

President, Board of Trustess




AMENQENT NO.11TO SUPERINTENDEN!CONTRACT

THIS AMENDMENT TO SUPERINTENDENT'S CONTRACT ("Amendment") is entered into
by and between the BOARD OF TRUSTEES OF THE CAPISTRANQ UNIFIED SCHOOL DISTRICT
("District") and DR, JAMES A. FLEMING ("Superintendent") based upon the following:

RECITALS

A.  The District and Superintendent have entered into an employment contract which has
been amended a number of times.

NOW, THEREFORE, in consideration of the mutual promises contained hetein, the parties agree
as follows: :

1. ITEM #3 - SALARY CHANGE of the current agreement shall be modified to read as
follows:

Effective at the beginning of the 2006-07 school year and thereafier,
Superintendent’s base salary shall be increased by the same percentage and on the same effective
date as the percentage increase granted to other certificated management employees.

2. ITEM #11 - CHANGE CR TERMINATION OF CONTRACT shall be revised to read in
its entirety:

This contract may be changed or modified during the life of the contract by mutual written consent of
the contract parties or their successors in interest to this contract, in the manner provided for in California
Education Code Sections 35031 and 35032,

This contract may only be terminated during its term by mutual agreement or by gross misconduct by
the Superintendent, which gross misconduct shall be limited to causes specified in California Education
Code Section 44932. In the event of termination by mutual agreement, the provisions of Government Code
Section 53260, et seq. shall apply, which sections limit the maximum cash settlement that an employee may
receive to an amount equal to the monthly salary of the Superintendent, multiplied by the number of months
left on the unexpired term of the contract, not to exceed eighteen (18) months, plus health benefits as
provided by Section 53260; provided, however, nothing herein is intended to deprive Superintendent of
accrued, vested rights related to retirement benefits, including health coverage, and vacation.

In the event of any dispute between Superintendent and the District with respect to this contract or
any benefits provided by this contract, the Board will pay legal fees and related costs incurred by
Superintendent to enforce rights under this contract, unless Superintendent is convicted of criminal act

related to job performance.

3. ITEM #16 — MEDICAL BENEFITS UPON RETIREMENT shall be revised to read in ifs
entirety:

Upon STRS retirement, the Superintendent will be provided full lifetime health benefits
(medical, dental and vision) coverage for himseif on the same basis and the same plan as made
available from time to time for active employees of the District and the ability to pay to the
Board the cost of providing such coverage to Superintendent’s spouse.




DATE:

- DATE:

Except as expressl’mdiﬁad herein, the current agreement b.een the parties will continue in
full force and effect, as previonsly modified and amended.

7{/ / ol , 2006

7/_ ;&) 2006

Ok

JAMES A. FLEMING

CAPISTRANO UNIFIED SCHOOL DISTRICT

President, Board of Trusteck




" EXHIBIT “B”

Opinion from Orange County Fourth
District Court of Appeal December 2010




Filed 12/21/10

CERTIFIED FOR PUBLICATION
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FOURTH APPELLATE DISTRICT

DIVISION THREE
JAMES FLEMING,
Petitioner,
V.
(G043395
THE SUPERIOR COURT OF ORANGE
COUNTY, (Super, Ct. No. 07ZF0013)
Respondent; OPINION
THE PEOPLE,
Real Party in Interest.
THE PEGPLE,
Plaintiff and Appellant, G043577

V.
JAMES FLEMING,

Defendant and Respondent.




Original proceeding and appeal; petition for a writ of mandate to challenge
an order of the Superior Court of Orange County, and appeal from orders of the Superior
Court of Orange County, William R, Froeberg, Judge. Petition granied; orders aflirmed.

Law Office of John D. Barnett, John D. Barnett and Albert A, Newton for
Petitioner and Respondent James Fleming,

Tony Rackauckas, District Attorney and Stephen Sauer, Deputy District
Attorney, for Real Party in Interest and Appollant People of the State of California,

* * *®
[, INTRODUCTION

Penal Code section 424 provides that each officer of any school district in
this state who is charged with the “receipt, safckeeping, transfer, or dishursement of
public moneys,” and who, without authority of law, appropriales such moneys fo his or
her own use, may be punished by a prison term of cither two, three or four years.! In this
case, criminal charges have been brought via & grand jury indictment against the former
superintendent of the San Juan Capistrano Unified School District (the District), |
petitioner James Fleming, for authorizing subordinates to compile two lists of individuals
who strongly supported a recall of the District’s school board back in 2005,

In response to the superintendent’s petition for writ of mandate attacking
the indictment, this court issued an order to show cause and scheduled oral argument in
order to consider the legal question of whether the superintendent’s authorization fell
within the purview of his lawful duties as District superintendent. In sum, we now hold
that because Fleming was within his fawf{ul authority to authorize his subordinates to
compile the two lists, his authorizations were not criminal under section 424. Briefly,
Fleming was within the proper scope of his authority as superintendant to research the
nature of the discontent and unrest in the District at the time, {See Morrow v. Los

Angeles Unified School Dist. (2007) 149 Cal.App.4th 1424, 1431 (Morrow) [school

! Any further undesignated references to “scclion 4247 are to the Penal Code.
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superiniendent “had an ofTicial duty to communicate with the press about matlers of
public concern” and what district would do about incidents of student violence].)

We also consider the disirict attorney’s office’s own appeal from the frial
court’s dismissal of two other counts against Fleming. One of those counts is based on
an allegedly criminal viclation of Education Code section 7054, the other is based on a
conspiracy with his assistant superintendent to, in the language of Penal Code section
182, subdivision {a)(5), “commit any act . . . to pervert or obstruct justice, or the due
administration of the laws.” The case against Fleming based on Educ.ation Code section
7054 collapses in light of the fact that neither of the two lists, under California Supreme
Court cases, comes anywhere near to constituting the “urging support or defeat” of a
candidate or ballot measure as is required for violation of that statute. And the
conspiracy allegation under Penal Code section 182, subdivision (a)(5) fails because
Fleming and his assistant superintendent agreed to do nothing more than acts which (1)
they had the legal right to do in the first place, (2) they had no criminal objective in
doing, and (3) did not come anywhere near to obstructing justice or the due
administration of law in the first place,

II. BACKGROUND
A, The First List

It would be safe to say that in the spring of 2005 there was a [air amount of
disconlenl among iany parents and citizens in the District, One sore point that received
media a&ention was a new District headquarters building, often referred to as the *“Taj
Mahal.” As recall supporters saw it, District bureaucrals got an cxpensive new building
while students continued to make do with portable classrooms.” But there were other

issues too, such as the location of a new high school and new attendance boundaries.

% See e.g., Lance Tzumi, California’s Afffeent Schools Qoze Corruption (Jan. 8, 2008) Human Events

<http;/Awww humanevents.comfarticle, php?id=24323> (as of Dec. 13, 2010) [*The Capisiranc debacle started with
discontent atnong parents over (he skyrocketing cost of a planned district headquariers building, A local newspaper
estimated the price tag at $52 miilion, double the original official estimate. Anger over this spending fiasco
triggered a pareit-supporied recall campaign against schoal board mermbers who backed the burcaucrats® Taj
Mahal."].)
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And so, in the spring of 2005, an c-mail was brought to the attention of the
District’s superintendant, James Fleming, The c-matl had the subject line “Let’s show up
for the Recall” and it had a large list of e-mail addresses in the “to” column.? Some of
the addresses, of course, were of simiple names, and others were obviously aliases.
According to Fleming, he wanted to know the degree of dissatisfaction with the location

4
*"), and

of a new high school (he would refer to opponents of that location as “Nimbys
with recent changes in school attendance boundaries. Fleming would later say that he
wanted fo “inform” these nascent recall supporters of the reasons for the localion of the
new high school and the recent changes in attendance boundaries. One of his staffers,
Kate Mclntyre, testified before the grand jury that the list was developed so that people
who were unhappy with the District could be “educated” about District issues.

We stress that in this opinion we accept the disirict attorney’s office’s
version of the facts, i.e., the version of the facts most disfavorable to Fleming, Under this
version of the facts, he directly asked his assistant superintendant or a secretary to
compile a list of the names {rom the addressces of the e-mail proposing the recall, That
person in turn developed & series of spreadsheets that converted the “to” addresses in the
origmal e-mail into a spreadsheet that had columns of the real pcopie’s names. Next to
the names were corresponding e-matl addresses. Then, in the same line (but only in some
cases) names of the relevant high school, middie school and elementary school
attendance area. The spreadsheets could not have been compiled without access to a
student information database system known as Aeries.

In any event, the actual work involved on this list was minimal: The

secretary who did the typing testified that the preparation of the spreadsheets would have

taken no more than a half an hour.

? According to the District Attorey’s office, the c-mail, sent to recali supporters, was then forwarded to the
principal of a Capistrano Unified School {Jim Seiger), who iu tura forwarded a copy to Superintendent Fleming,
* An acronym for “not in my backyard.” Tt was used for the first titne in 4 published Califorsiia opinion in
Haoffinaster v. City of San Diego (1997) 55 Cal App 4th 1038, and gencrally refers to someone opposed to sotme
nzarby {hence “back yard”) development,
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We have no evidence that Fleming actually did anything with this first list,

other than te “maintain” it over the course of the ensuing months.
B. The Second List

The recall effort faited in December 2005, and, as noted, there is no
evidence that the failure could be in any way tied to the first list because Fleming
(literally} did nothing with it. The reason for the failure was, however, nof aty general
lack of support for the recall, but because supporters were in too much of a hurry and thus
ran afoul of clection law. As explained in Capo for Betfer Representation v. Kelley
(2008) 158 Cal.App.4th 1455 (Capo for Better Representation), recall petition circulalors
weie so cager to recall the entire seven-persan board of the District that they literally
filled in the signers’ addresses for them after each signer signed the first recall form, so as
to avoid troubling signers with the fask of making them write in their addresses on the six
additional recall forms. That “shorteut,” however, violated the Elections Code, (Jd. at
pp. 1459-1460.) |

While Fleming would later deny authorizing the second list, the
prosecution’s case is that he sent his assistant superintendent, Susan McGill, and the
District communications director, David Smollar, to the office of the county Registrar of
Voters, during regular school hours in the period January 1 through January 12, 2006, to
view the actual petitions that had been turned in.® Registrar Neal Kelly then (improperly,
as everyone now seems to acknowledge) allowed McGill and Smollar to view the actual
petitions and copy down names of recall petition circulators,® McGill, in turn, instructed
her secretary Barbara Thacker to create a spreadsheet of these signature gatherers using

information {rom the Aeries database. Thacker created two new lists: One of the hard-

* There is considerable evidence in the grand jury frauseript that the second list was never Fleming’s idea at all;
rather, it wes Smollar's, who unilaterally wndertook the task of writing down names of recall supporters from the
petitions he saw at the Registrar's oflice. However, as noted above, in this opinion we accept the prosecution’s
factual theory that Fleming himself was the one who had the idea of sending his assistant superintendent and
Smollar down to the Registrar’s office with the specilic purpose of compiling a list of supporters,

¢ Sinollar plays a more prominent role in the companion prosecation of MeGill for perjury, which centers o hor
(allegedly false) stafements under oath to the grand jury that she did not do any copying or send any memno about the
list to Fleming,
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core gatherers who were responsible for 90 percent of the signatures, the other for the
rest. McGill then sent Fleming a cover sheet for the lists with the words, “Per your
request, attached are the lists of individuals who were listed as petition signature-
gatherers along with the information on whether they have children in CUSD and which
schools those children attend.”

C. And the Subsequent Indictment

Word of the two lists eventually leaked out® and the district attorney’s
office initiated grand jury proceedings. The grand jury returned an indictment in May
2007 against Fleming and McGill. The indictment sets {orth three counts against
Fleming, all centering on misuse of public funds, with the fourth against McGill, for
perjury based on allegedly false statements made to the grand jury. (We deal with the
fourth count against McGill in a separate opinion.)

The three counts against Fleming are:

-- Count 1 for violation of Penal Code section 424 based on the willful and
unlawful appropriation of public moneys for his own use in ordering the creation of the
two Hsts.

-- Count 2 for violation of Education Code section 7054 based on the use of
District funds to urge support or defeat of a ballot measure (i.e., the recall of the District’s
board). Count 2 is based exclusively on the first list,

-- Count 3 for conspiracy, along with his assistant superintendent McGill,
to violate Education Code section 49076 based on the use of the Aeries compulter
program with its confidential information about pupil records, plus conspiracy to commit

acts “injurious to the public™ by creating the two lists.

? Again, that is the version of events we accept for this case. We do note, though, that i the companion prosecution
against McGill for peqjury, the issue of whether McGill ever instructed her secretary to prepare the second list ju the
first place -- or ever wrote the cover sheet to which the list was apparently attsched -- is a inatter of factual dispute,
¥ The twe lists would subsequenily be commonly referred 1o in the media as “enemies lists.”” We will not refer to
them as such, because to do so would be to aceept the premise that they were developed to somehow punish or
attack recall proponents. The lists are what they are. They do wot have a heading saying “enemies list,” and thus we
will describe them simply as “lists.”

As a technical maller raore relevant fo the companion case involving McGill than this one, we also note that the
seeond list came into possession of the prosceution after the first one,
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D. The Litigation

It October 2009, Fleming brought a motion, pursuant to section 995 of the
Penal Code,” to set aside the indictment as without probable cause. Ala hearing in late
February 2010, the trial court granfed the motion as regards counts 2 and 3, finding that
there was no evidence that Fleming ever “urged the resistance” 1o the recall effort or
“attempted to persuade or influence any vote in that aborted recall,”

Count 1, however, was not dismissed because, in Judge Froeberg’s words,
Fleming had used “company time to investigate political things.” On March 15, 2010,
Fleming filed a writ petition {G043395) o reverse the order as to count 1. Two weeks
later, on March 29, the Orange County District Attorney’s Office filed a writ petition
(G043464) to overturn the order as to counts 2 and 3. This court denied that petition, but
scheduled an order to show cause as to Fleming’s challenge to count 1.

Meanwhile, the district attorney’s office filed an appeal from the {rial
court’s order dismissing counts 2 and 3, This court then consolidated Fleming’s writ
proceeding on count I with the appeal on counts 2 and 3.

111, DISCUSSION

This combined writ proceeding and appeal focus on the proper
interpretation of three statutes. The first is Penal Code section 424, which deals with
misappropriation of public funds generally. The second is Education Code section 7054,
which is a much more focused statute, prohibiting the use of school funds for political
campaign purposes. The third is Penal Code section 182, subdivision (a)(5), which is
part of the Penal Code addressing conspiracies, and which makes any conspiracy to

“commit an act . . . to pervert or obstruct justice, or the due administration of the laws”

illegal.”

? All further undesignated references to section 995 will be to the Penal Code. Scction 995 provides that indictments
“shall be sct aside by the court in which the defendant is arraigned™ when the indictment is “without reesonable or

robable cause.”
® Any further undesignated reference to “seetion 4247 or “section 132" will be to the Penal Code, any furtlier

undesignated reference to “section 7054" will be to the Education Code.
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A few points of comparison among the statutes should be noted at the
outset. First, as we mentioned earlier, Penal Code section 424 requires that, to be
unlawful, the misappropriation must be made “Without authority of law,” The exact
‘langunage, from subdivision (a}1. of the statute is: “Each officer of this state, or any
county, city, iown, or district of this state, and every other person charged with the
receipt, safekeeping, transfer, or disbursement of public moneys, who either: [} 1.
Without authority of law, appropriates the same, or any portion thereof, to his or her own
use, or to the use of another . , . [i]s punishable by imprisonment in the state prison for
two, three, or four years, and is disqualified from holding any office in this state,” (Italics
added.)

One should note that, under the actual language of the siatute, an officer’s
appropriation to his or her “own use” or “use of another™ is lawful if done wirh “authority
of law.” To mention two obvious and noncontroversial examples: a football coach’s
requisition of sleds for the high school football team, or a history teacher’s requisition of
legal pads to make notes for lectures.

It is also worth noting that the statute contains an explicit “incidental and
minimal use of public resources” exception. The exact language, {rom subdivision (¢) of
the statute, is: “This section does not apply to the incidental and minimal usec of public
resources authorized by Section 8314 of the Government Code,”

Second, Education Code section 7054, unlike Penal Code section 424, docs
not make the absence of “authority of law” an element of the crime. Nor does Education
Code section 7054, in conirast to Penal Code section 424, set forth an “incidental and
minimal use” exception. However, the crime delineated in section 7054 is itself defined
much more narrowly. The crime is the specific wse of school moneys for the specific
purpose of “urging the support or defeat™ of a ballot measure. The exact language, from
subdivision () of the statute, is: “No school district or community college district funds,
services, supplies, or equipment shall be used for the purpose of urging the support or
defeat of any ballot measure or candidate, including, but not limited to, any candidate for

election to the governing board of the district.” (lalics added.)
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Given its school-specific and election-specific focus, it is perhaps to be
expected that -- at least up to now -- there has been no appellate case, published or
unpublished, where an aileged violation of scction 7054 was the basis for a criminal
prosecution, though the statute certainly does provide {or criminal penaltics.

Third, the language used in Penal Code section 182, subdivision (a)(5) is
extrenicly broad. Here itis: “If two or more persons conspire: [¥] .. .. (5) To comumit

any act injurious to the public health, to public morals, or to pervert or obstruct justice, or

district attorney’s office correctly notes that, as a matter of statufory construction, the
literal language of section 182 would allow for the prosecution of conspiracies to do legal
acts, if only because another part of the statute, subdivision {a)(1), makes conspiring to
commit any crime itself a crime, (The language from that other part: “If two or more
persons conspire: [{] 1. To commit any crime.” ... [¥] They are punishable as
follows: ....") That is, to avoid redundancy (conspiracies to commit crimes are already
illegal), the language of the statute aflows for conspiracies to do acts which are not
illegal.

However, the California Supreme Court has held: “The meaning of the
words ‘to pervert or obstruct justice, or the due administration of the laws’ is easily
asceriained by reference either to the common law or to the more specific crimes
enumerated i part 1, title VIL” (Lorenson v. Superior Court (1950) 35 Cal.2d 49, 59-60
(Lovenson), italics added; accord Skilling v. United States (2010) U8, [I130S.CL
2896, 29291 [limiting federal “honest-services” statute to actual bribery or kickback
schemes to avoid unconstitutionality for vagueness].) Of course, a conspiracy to obstruct
justice certainly qualifies as an illegal conspiracy.

With these general observations in mind, we now cxamine each of the three

counts brought against Fleming.




A. Fleming's Writ Challenge to Count !
}. The Scope of a Superintendent’s Lawful Authority

As noted, scction 424 requires some sort of appropriation of public funds to
the public official’s own use “without authority of law,”"" The question thus ariscs as to
whether Fleming’s authorization of staff time to prepare the two lists was inside, or
outside, of Fleming’s lawful authority as District Superintendent.

Education Code section 35035 delineates the powers and duiies of school
superintendents, Those powers and duties include being the CEO (chief executive
officer) of the governing board of the district, preparing the budget, being responsible for
the transfor of teachers within the district, and ascertaining proper certifications for the

relevant district employees. "

" Here is the complete text of the stalule:

“{a) Each officer of this state, or of any connty, city, town, or district of this state, and cvery other person charged
with the receipi, salckeeping, transfer, or disbursement of public moneys, who either:

“1, Without authority of law, appropriates the same, or any portion thereof, to his or her own use, or to the use of
anather; or,

“2. Loons the same or any portion thereof; makes any profit out of, or uses {he same for any purpose not
authorized by law; or,

“3, Knowingly keeps any false account, or makes any false enfry or erasure in any account of or relating to the
same; or,

“4, Fraudulently alters, falsifics, conceals, destroys, or obliterates any acconnt; or,

“5. Willfully refuses or omits to pay over, on demand, any public moneys it his or her hands, upon the
presentation of a drafi, order, or watrant drawn npon these moneys by compelent authority; or,

“6. Wilifully omifs te transfer the same, when transfer is required by law; or,

7. Willfully omits or refuses to pay over {o any officer or person suthorized by law lo receive the same, any
money received by him or her under any doly imposed by law so to pay over the same;--

“Is panishrable by imprisonment in the state prison for two, three, or four years, and is disqualified from holding
any office in {his state,

*(b) As used in this section, *public moneys’ includes the proceeds derived from the sale of bends or other
evidence or indebtedness authorized by the legislative body of any city, county, district, or public agency.

“(c} This seclion does not apply lo the incidental and minimal wse of public resources authorized by Section 8314
of the Goverminentt Code.”

1 Here is the complete text of the statule:

“The supetintendent of cach school district shall, in addition to other powers and duties granted to or impased
upon him or her;

“{a) Be the chief executive officer of the goveming board of the district.

*(b)} Except in a district where the governing board has appointed or designaled an eraployee other than the
superintendent, or a deputy, or assistant superintendent, to prepare and submit 2 budget, prepare and submit to the
governing board of the district, af the time it may direct, the budgel of the district for the next ensuing schoal year,
and revise and take other action in connection with the budget as the board may desire,

*{c) Subject to the approval of the governing board, assign all employees of the distriel employed in positions
requiring certification qualifications, 1o the positions in which they are to serve. This power to assipn includes the
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Since superintendents are the CEOs of the governing boards of their
districts, and since boards may delegate their powers fo their superintendents, board
powers are also relevant to the superintendent’s duties. (See Ed. Code, § 35020 [“The
governing board of each district shall fix and prescribe the duties to be performed by all
persons in public school service in the school district.”].) Most significant to this case is
Education Code section 35172 subdivision (), which gives governing boards explicit
authority to: “Conduct studies through research and investigation as are determined by it
to be required in connection with the present and future management, conditions, needs,
and financial suppott of the schools; or join with other school district governing boards in
the conduct of such studies.” (Italics added.) And in that rcgard, section 42130 of the
Education Code requires school superintendents to submit two semi-annual reparts to the
governing board of each district on the financial and budgetary status of the district,

Additionally, Education Code section 35172, subdivision (c) provides that
the governing board may: “Inform and make known to the citizens of the district, the
educational programs and activities of the schools therein,”

Boards of educalion are also under a statutory duty to try to keep all the
schools in their districts as equal as possible: “The governing board of any school district
shall maintain all of the elementary day schools cstablished by it, and all of the day high
schools established by it with equal rights and privileges as far as possible.” (Ed. Code,
§ 35293.) Thus, it is surely within the legitimate purview of a district superintendent to
investigate whether any discontent in a district is limited to particular schools or whether

it is evenly spread throughout a district.

power to transfer a teacher from one school 1o another school af which the teacher is cerdificated o serve within the
district when the superintendent concludes that the transfer is in the best fniterest of the disirict.

“(d) Upon adoption, by the district board, of a district policy conceming trnsfers of teachess fiom one school to
another school within the districl, have authority to transfer teachers consistent with that policy.

“(e) Determine that cach employee of the district in a position requiring certification qualifications has a valid
certificated document registered as required by law authorizing kim or her to serve i the position to which Ie or she
is agsigned.

() Enter into contracts for and on behalf of the district pursuant to Section 17604,

“(g) Subumit financial ard budgetary reports to the goveming board as required by Section 42130,
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Morrow, supra, 149 Cal.App.4th 1424 is illustrative of the informational
duties of superiniendents, The case centered on the alleged defamation of a high school
principal by a district superitendent. In stalements made to the Los Angeles Times, the
superiniendent said the principal should have shown *“stronger leadership’” in the wake
of violence at the school. The Court of Appeal got the case when the principal’s suit was
dismissed under the anti-SLAPP statute. In the course of upholding the dismissal of the
suit agaiast the supcrintendent, the Morrow court said that the statements were not
“unrelated to a legitimate policymaking function” of the superintendent; indeed, one of
his official duties was to publicly explain the district’s response to the spate of violence at
the principal’s high school. (Id. at pp. 1442-1443; see also id. at p. 1431 [noting
superintendent’s argument that he had “an official duty to communicate with the press
aboul matters of public concern™],}

2. Application

in the instant case, Fleming, as superintendent, had a legitimate interest in
ascertaining if there was a patfern to the discontent represented by the “nascent” recall
movement. A comparison of school attendance zones with 1ecall leadership would show
if the discontent was correlated with areas in the Disfrict affected by recent attendance
boundary changes, or the controversial location of the new high school. Studying
geographical and school attendance zone discrepancies among recall supporters was also
relevant (as we allude to above) to the possibility that the constituencies of seme school
attondance areas in the District might have been more dissatisfied than others. And, asa
matfer of empirical research, the lists could reveal whether the discontent that generated
the recall was statistically associated with Fleming’s policies gua his stewardship as CEQ
generally, or Jocalized to particular pockets within the District.

Moreover, the [ists could serve the valuable and lawful purpose of allowing
superintendent Fleming lo actually meet with his critics, learn their grievances, and
explain his position to them, After all, we may ask, sincc when it is criminal for a school

superintendent to mect with his critics?
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Interestingly enough, on this very point, the district attorney’s office has
advanced contradictory positions. At the trial level, the trial deputy handling Fleming’s
case told the trial court that the compilation of the lists so that Fleming might meet with
his critics and explain his positions to them was itself the illegal “own use” to which he
had put public resources. As part of his initial sef of comments to the trial judge, the
prosecutor said: “Was there ever an urging in the sensc of the word? Was any voter or
any persont who has influence ever urged not to support the recall? Perhaps not. But
what was the purpose of it? The purpose was to eventually have sway -- to kill the recall,
if they could, which it was killed, So the evidence supports that.”*>

A few moments later, the trial judge asked: “Where is {he evidence, then,
that this information was gathered to try to influence the election?”

To that question the irial prosecutor replied, “Well, the evidence comes
from Ms. Mclntyre [Fleming’s secretary] that they were gathering this information so
they could go and influence the recall proponents themsefves.” (Italics added.)

At oral argument in this appellate court, however, the appellate deputy
handling the writ and appeal (rather sensibly} appeared to concede the conimon sense
proposition that the superiniendent had every legal right to meet with his critics. Here is
the colloquy that took place in this court:

Justice Rylaarsdam: *He was conducting his investigation in order to
determine what -- who was dissatisfied with the services offered by the school, by the
services offered by the school administration, so that he could remedy that situation; if
that was his purpose it would be okay, right?

Appellate deputy: “If that were the purpose.”

As shown by the Morrow case, and for that matter by the petition clavse of

the First Amendment, Fleming would have been perfectly within his lawful authority as

13 Ag we have noted above, (he fact that the recall was, to use the trial deputy’s word, “killed,” was nof the result of
any lack of support for the recall. The problem was that recall petition-gatherers filled in the addresses of petition-
signers instead of taking the lime to have the petition-signers fill in their addresses on all seven sets of recall

petitions,
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superintendent to have used the lists to actually contact recall proponents and ask them to
meet with him so he could learn firsthand what their grievances were. But how else, after
all, could that be done unless Fleming first had a list of peoplc who had grievances?

{And correlating those people with any children they might have in any specific school
would at least give Fleming some indication as to whether any grievances were specific
to a certain school or area of the District.} Fleming meeting with his critics would be no
more a personal appropriation of public resources than the superintendent in Morrow
explaining the problems with violence at a particular high school,

The district attorney’s office has two responses to the idea that Fleming had
legitimate, lawful reasons fo order the lists compiled -- one very specific, one more
general,

The specific response is to point to the grand jury testimony of Marlene
Draper, president of the school board, who testified before the grand jury that she told
Fleming that the recall was a board issue and the Fleming should not let district staff get
involved, (Draper also testified, albeit with the benefit of hindsight, that compiling any
list of recall proponents would be against her policy.)

But Draper’s cautioning of Fleming not to get involved in “the recall” does
not establish that Fleming was not within his lawful authority to research the possibility
of some geographic pattern in the recall movement, or even meet with recall supporters
for an exchange of views, Fleming could readily interpret “the recall” to mean the
process of gathering petitions, or aﬁy subsequent election. It would not necessarily mean
not meeting with people who were obviously dissatisfied in some way with him and the
District,

The appellate deputy, in this regard, said something very revealing at oral
argument about the premises underlying the prosecution’s legal theory. He said, just a
few moments before the colloquy quoted above, that “Under 424, the purpose has to be

enumerated; in other words, you are not allowed to do something using government funds

unless it’s spelled out.”
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The appellate deputy’s statement suggests an interpretation of section 424
that the statute’s actual text does not support. The statute does not make criminal an
appropriation of public funds that is not specifically “spelled out.” The words it uses are:
“Without lawful authority,” Those words convey a considerably broader (and more
workable) concept than “spelled out,”

We have already noted the relatively broad authority of district
superintendents given them by the Legislature. They are the “CEQ” of their districts.
They may conduct “research and investigation” into the “present management” and
“conditions” of their district. Research and investigation surely includes the compiling of
data that might shed light on patterns of dissatisfaction within a district.

The more general response of the district’s attorney’s office is premised on
a reading of section 424 that never quite dares speak its name, so we will speak it now: It
is the idea of a contaminating motivation. The idea is that even though a school official
is within his or her “authority of law™ to do a given act using public resources, if there is
some wrongful motivation for the act -- even if there is a good motivation as well - the
act is criminal,

There are several reasons why this postulated reading of Penal Code section
424 is incorrect, First and foremost, it inserts something into the words that the
Legislature wrole that isn’t there: The ideca of motivation. Section 424 says nothing
about motivation. The lynchpin is whether there is “authority of law” for the
appropriating act, or not. Let us quote the salient words of the statute again: “Each
officer of . ., any . . . district of this state . . . who cither: [§] 1. Without authority of
law, appropriates the same, or any portion thereof, to his or her own use or [comumits any
of the other acis prohibited by the statute, which are not at issue in this case, is ]
punishable . . . .” The concept of a contaminating motivation simply isn’t there, Code of
Civil Procedure section 1858 states a general rule applicable to the interpretation of ail
statutes: “In the conslruction of a statute or instrument, the office of the judge is simply
to ascertain and declare what is in the terms or substance contained therein, not to insert

whal has been omitted, or to omit what has been inserted ., . .”
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The second reason the reading is incorrect is that it would readily devolve
into absurdity: A dedicated public servant, trying to do a really good job while working
for an elected boss, would be subject fo criminal prosecution because orne of his or her
notivations for doing so -~ maybe even his or her sole motivation for doing so -- might
be to make the boss the look good so the boss would be reelected.

Finally, we reject the “contaminaling motivation” theory of section 424 in
the context of this case because such a reading gencrally clashes with the statutes in the
Education Code that provide for a superiniendent’s lawful powers, To be the “CEQ” of
the governing board of the district and keep on top of conditions in the disfrict and the
management of the schools requires a reasonable amount of discretion. The model one
derives from Education Code section 35035 is one of a fairly broad grant of authority
with a few specific off-limits provisions. If is not a case where a superintendent must be
afraid to act unless he has the most minute of authorizations.

Here, Fleming was in charge of policy for the District, intimately involved
in attendance and new school locations. Research and investigation into the question of
whether District policy in those areas had gencrated such ill-feeling that it sparked a
recall was a legitimate concern within his discretion, The fact that a possible election
might ultimately have been involved somewhere down the line does not obviate the
legitimacy of the concern or area of investigation. Thus the district atiorney’s office’s
arguiment that the grand jury “saw things differently” in terms of Fleming’s subjective
mofive is irrelevant to the question of whether Fleming had the lawfid authority to make
the authorizations in the first place. To repeal: The words of the statute itself is framed

in terms of lawful authoritly, not motivation.

™ For example, while Pducation Code section 35035 the makes a superintendent “the chief execntive officer of the
goveming board of the district,” Education Code section 35036 then cxpressly Himits a superintendent’s ability to
offectuate teacher transfers,
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B. The District Attorney’s Office’s
Appeal on Count 2

We now turn to the district attorney’s office’s appeal from the trial court's
dismissal of count 2, which is the criminal charge for violation of Educational Code
section 7054,

1. General Considerations

Section 7054 is a short statute. As noted above, it leads off in subdivision
(a) with a sentence the operative verb of which is “shall be used,” (To quote it again:
“No school district or commumnity college district funds, services, supplies, or equipment
shall be used for the purpose of urging the support or defeat of any ballot measure or
candidate, including, but not limited to, any candidate for election to the governing board
of the district.” (ltalics added.)

Baut next, in subdivision (b), the statute hastens to explicitly exempt from
the ambit of the prohibition against use of district money the use of public money to
provide information about the effects of a ballot measure or bond issue if that use is
otherwise authorized by law and constitutes a fair and impartial presentation. The exact
text is: “Nothing in this section shall prohibit the use of any of the public resources
described in subdivision (a) to provide information to the public about the possible
effects of any bond issue or other batlot measure if both of the following condilions are
met: [Y] (1) The informational activitics are otherwise authorized by the Constitution or
laws of this state. [{]] (2) The infermation provided constitutes a fair and impartial
presentation of rclevant {acts to aid the electorate in reaching an informed judgment
regarding the bond issue or ballot measure.” (Italics added,)

The siatule finishes up in subdtvision {c) by specifying the penalties for its
violation,

As nofed, section 7054 has not (at least up to now) appeared in any
decisions involving criminal prosecutions. In fact, though mentioned in passing in
several cases, only one published opinion, San Leandro Teachers Assn. v. Governing Bd.

of San Leandro Unified School Dist. (2009) 46 Cal.4th 822 (San Leandro), has had
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occasion to directly construe the statute, and even then in a context somewhat different
than the one before us now.

Despite the difference though, the decision in San Leandro is worth
reviewing, if only as an introduction to our Supreme Court’s public resource-
electioneering jurisprudence; Just before a scheol board election, a teachers’ union
distributed two newsletters to the teacher and staff mailboxes at each school in the
district. One newsletter mentioned two union-endorsed candidates in the upcoming
election while the second newsletter specifically urged recipients to “volunteer to phone
ot walk in support of our endorsed School Board Candidates,” (San Leandro, supra, 46
Cal.4th at p. 829,) When district managers found out about it, however, the district
prohibited any “materials that contain political endorsements” from any future
distributions to the mailboxes. (/bid.) The union then sued to overlurn the disfrict’s new
policy, but the Supreme Court uitimately upheld the policy because section 7054 did
indeed “ban placing candidate endorsements in school mailboxes.” (Id. at p. 836.) It was
pretty obvious that the statute’s usc of the word “equipment” could readily “encompass
mailboxes specially constracted at taxpayer expense to serve as a school’s internal
communication channel, which one group may not use to its exclusive polifical
advantage.” (Id. at p. 835.)

However, in 5o construing section 7054, the court emphasized the
“narrowness” of ils holding. (Sam Leandro, supra, 46 Cal.4th at p. 837.) For one thing,
the court said that a school district was not even “compelled to exclude candidate
endorsements from school mailboxes” if dene “‘on an equitable basis.”” (Ibid., citing Ed.
Code, § 7058.) Moreover, the court’s holding did not “extend to union literature® that
merely nrged members “to become involved in upcoming elections and inform{ed] them
how to do so, or engagefd] in public policy discussion in more general terms.” (7bid.)

But if section 7054 has only been the object of direct attention in ong
published decision, it {s nevertheless part of a general body of law involving public
expenditures in political contexts, and has been indirectly illuminated by two other

decisions of the Supreme Court, Vargas v. Cify of Salinas (2009) 46 Cal4th 1 (Vargas)
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and Stanson v. Mott (1976) 17 Cal.3d 206 (Stanson). Indeed, in Saa Leandre, the court
observed that the 1995 amendments to section 7054 were made to “more expressly
incorporalte[] the principles set forth in Stanson.” (San Leandro, supra, 46 Cal.4th at p.
833.)

Moreover, in structure, scetion 7054 1s similar 1o fwo other statutes
containing prohibitions on the use of public funds for electioneering, specifically
Government Code sections 8314 and 54964."° Section 54964, as well as the Stanson case
itself, were considered by the Supreme Cowrt in Vargas, while section 8314 was recently
construed by the Courl of Appeal in DiQuisto v. County of Santa Clara (2010) 181
Cal. App.4th 236 (DiQuisto), Like section 7054, sections 8314 and 54964 each first set
forth prohibitions on the use of public resources for campaign activity, but then make
clear that the prohibitions do not extend to fair and impartial information dissemination
otherwise authorized by law. '8

Stanson 1s in some ways the fountainhead case in the area, since it is the

lead case articulating the constifutional due process {imits on the use of public funds for

1 All further undesignated references to “section 8314” or “section 54964" are (o the Govemment Code.
¥ GGovernment Code section 8314 provides in part:

“{a) It is unlawful for any elected state or local officer, including any state or local appointee, employee, or
songitltant, to use or pertnit others 1o use public resources for a campaign activity, or personal or other purposes
which are not authorized by law.

"

*(d) Nofling in this section shall prohibit the use of public rescurces for providing information to the publie about
the possible effects of any bond issue or other ballot measure on state activities, operations, or policies, provided that
(1) the informational activities arc otherwise authorized by the coustitution or laws of this slate, and {2) the
information provided conslilutes a fair and impartial presentation of relevant facts to aid the slectorate in reaching an
informed judgment regarding the bond issue or baltot measure ™

Govermment Code section 54964 provides in parl:

“{a) An officer, employee, or consultant of 2 local agency may not expend or authorize the expenditure of any of
the funds of the local agency to suppozl or oppose the approvat or rejection of a ballot measure, or the election or

defeat of a candidate, by the volers.

*{e} This scction does not prohibit the expenditure of local agency funds 1o provide infornmation 1o the public about
the possible effects of a batlot measure on the activities, operations, or policies of the local apency, if both of the
fotlowing conditions are mel;

(1) The informational activities are not otherwise prohibited by the Coustifition or Jaws of this state.

*%(2) The information provided constitutes an accurate, fair, and impartial presentation of relevant facts o aid the
voters in reaching an informed judgment regarding the ballot measure.

*(d) This section does not apply fo the polilival activities of schouf officers and employees of a county
superintendent of schools, an elementary, high, or unified schiool district, or a community college district hat are
regulated by Article 2 (commensing with Section 7050) of Chapter 1 of Pari 5 of the Bducation Code.”
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campaigning. Indeed, as recently noted in Vargas, the distinction between campaigning
and impartial information dissemination finds iis origins in Stanson. (See Vargas, supra,
46 Cal.4th at p. 7 [“In Stanson . . . we explained that because of potential constitutional
questions that may be presented by a public entity’s expenditure of public funds in
connection with a ballot measure that is to be voted upon in an upcoming election, there
is a need to distinguish between (1) ‘campaign’ materials and activities that
presumptively may not be paid for by public funds, and (2) ‘informational’ material that
ordinarity may be financed by public expenditures.”].)

In specific terms, Sfanson held that the director of a state department of
patks and recreation could not authorize his department to spend $5,000 of public funds
to promote the passage of a bond issne to acquire more parkland. The case came up to
the Supreme Court on demurrer, and the key point was that the authorization was
promotional rather than informational."’

More recently, in Fargas, the high court had occasion to apply Stanson in
the context of certain expenditures by a city in the face of a ballot measure to cut a city
utslity users tax, Those expenditures by the city were: (1) a onc-page fiyer that described
the ballot measure and identified the city services that would be eliminated or reduced if
the measure passed; (2) a city-published quartetly newsletter that also, in several articles,
identified various services and programs that would be cut if the measure were passed;
and (3) maintenance of a city website that contained a report about all the cuts that would
occur if the measure passed. (See Vargas, supra, 46 Cal.4th at pp. 11-13.)

As the Vargas court explained, these particular activities were not
“improper campaign materials or activitics under the standard set forth in Stanson”

because they really weren’t campaiga materials such as “bumper stickers, mass media
Y Y IPaE P s

'7 Said the court: “Since plaintiff specifically alleged that public funds were expended for ‘promotignal,’ rather than
*inforrational,” purposes, his complaint stated a valid cause of action, and the trial court erred in sustaining
defendant’s demurrer, If plaintiff proves the atlegations ef his complaint at idal, ke will be entitled to a{ leasi a
declaratory fudgment that such expenditure of public funds was improper, and, perhaps, to injunctive refief as well.”
{Stanson, supra, 11 Cal.3d at p, 210.)
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advertisement spots, biliboards, door-to-door canvassing, or the like.” (Vargas, supra, 46
Cal.4th at pp. 8-9.)

On the other hand, the Vargas court also reigned in an “express advocacy”
standard which the intermediate appeliate court had used, relying on section 54964, to
justify the expenditures. “Nothing” in that siatute, said the court, actually granted
authority to the city “to pay for communications or activities that constitute campaign
activities under Stanson . . . so long as such communications do not ‘expressly advocate’
the approval or rejection of a bailot measure or candidate.” (Vargas, supra, 46 Cal.4th at
P, 29')18

Following in Vargas’ wake, DiQuisto likewise upheld expenditures which,
though certainly related to an election, did not rise to the level of “campaign” activities.
There, in collective bargaining negotiations between a county and several public-
employee unions, the county bargained for union agreement nof to support a union
sponsored ballot measure to mandate binding arbitration with the county. Plaintiffs, who
were basically allied with the unions, then sued the county for the waste of public
resources in “discussing the unions’ nonsupport of the proposed ballot initiative,”
(DiQuiste, supra, 181 Cal. App.4th at p. 264.) Importantly, the court recognized that the
county’s communications could not claim impartiality -- after all, the county really did
oppose the ballot measure. (See id. al p. 265.) Even so, the proposals were part of
conlract negotiations, no election campaign was as yet “underway,” and the audience was
#sof the ““electorate per se but only polentially interested private citizens’” (indeed, the

union negotiators themselves!) and there was “*no attempt (o persuade or influence any

18 That holding solved a potential constitutional problem witich the Stamson court had identifted: Witat if the
Legislature specifically authorized expenditures for partisan campaigning? (See Vargas, supra, 46 Cal4th at p. 29
{“As we have seen, in Stanson . . . {his courl, afier explaining thal o “serious constimtional question . . . would be
poscd by an explicif legistative authorizatior: of the use of public funds for partisan campaigning’ . . . reaffirmeed our
carlier holding . . . that the use of public funds for campalgn activities or materials unquestionably is impermissible
in the absence of *“clear and unimistakable language™ authorizing sueh expenditures. . . Section 54964 does not
clearly and wmistakably authorize local agencies to use public funds for campaige materials or activities so long as
thase malerials or activities avoid using language that cxpressly advocates approval or rejection of a ballot measure,
Instead, the provision prokibits the expenditure of publiv funds for commuaications that contain such express
advocacy, ¢ven if such expenditures have been affirmatively authorized, clearly and unmistakably, by a local agency
itsel£” (Ttalics in oripinal J1)
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vote.” (Id. at pp. 265-268.) Thus the DiQuisto conrt readily held that the “activity”
(really simply using time in negotiations to recognize county opposition to the batlot
measurc'*} was not illegitimate campaign activity.

The DiQuisto case also involved an e-mail sent by a county supervisor to
about 1,500 individuals, encouraging them to “educatc themselves” about the ballot
measure and attaching a copy of a newspaper editorial that urged a no vote on it, an issue
which prompted the couit to look at section 8314, mentioned above, Section 8314
precludes use of public resources for “a campaign activity,” though it defines campaign
activity to not include “the incidental and minimal use of public resources, such as
equipment or office space, for campaign purposes,” The union-allied plaintiffs argued
that the e«fmail, complete with its attachment directly urging a no vote on the union-
supported measure, constituted express advocacy in violation of the statute. (DiQuisto,
supra, 181 Cal, App.4th at p. 271.)

Not so, said the appcllate court. The c-mail itself merely suggested voters
educate themselves about the initiative, it was ““moderate in tone’ and not exhortatory,
and, even though sent out less than a month before the election, ifs style and tenor still
made it essentially informational. (DiQuisto, supra, 181 Cal. App.4th at p, 272.)

As [or the cditorial attached to the e-mail, well, it obviously did constitute
oxpress advocacy. After all, the editorial explicitly said “vote no” on the union-
sponsored measure ballot measure, (See DiQuisto, supra, 181 Cal, App.4th at pp. 273~
274,) However, given the “minimal costs” involved and the supervisor’s general intent to
inform the recipients of the e-mail on the differences between the union-sponsored
measure and two conmpeting county-sponsored measures, the attachment fell within
section 8314°s definitional exemption for minimal and incidental activities: The court
noted testimony from the supervisor’s chief of siaff that there was “voter confusion” and

the editorial “contained a good explanation” of the competing ballot measures, (7d. at p.

"% The union-sponsored baliot measure in DiQuisto was met by two couniy-sponsored countermeasures, so tlie
opinion actually discusses a tofal of three ballot rucasures. Inour discussion we treat the three measures as
essentially one. In the end, they were all defeated. {(DiQuisto, supre, 181 Cal.App.dih at p, 245.)
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274)) And any expenditurc was clearly de minimis, using equiptment already in place.
(Id. at p, 275.)
2. Application

Given the structural similarity between section 7054 and section 8314 as
construed in DiQuiste, there is no doubt that DiQuisfo’s construction of section 8314
sheds light on section 7054, Now, to be sute, there is a small difference in language in
the two statutes: Section 7054 prohibits the use of resources “for the purpose of urging
the support or defeat of any ballot measure or candidate,” while section 8314 uses the
words “for a campaign activity.” And {urther, there is indeed a detectable difference in
the two formulations: One might be able to “arge support or defeat” of a candidate or
ballot measure without the traditional paraphernalia of “campaign activity” (E.g., one
neighbor privately tells another, “Candidate X stinks, vote for Candidate Y.”)

Even so, there is no reasonable difference given the facts of this case.
Whatever purposes the first list (remember that count 2 does not encompass the
compilation of the second list), it was not used, by any siretch of the imagination, to
“urge” anything, nmuch less even remotely approach the sott of election-connected
materials which were the objects of court attention in Stanson, Vargas, and DiQuisto.
Here, the list was a strictly internal document -- it didn’t even rise to the level of the
“inform yourself” c-mail in DiQuisto, much less the attachment to that e-mail which

explicitly urged a certain vote on a certain measure,”

® In Yargas, the high court considered whether the line between advogacy and information was so vague as to raise
a due process issue of vagueness: “We reject the contention that the line drawn in Stansor between the use of public
funds for cempaign activities and the use of such funds for informational material is unduly or imperrmissibly vague,
As we have scen, the Stanson decision cxplicitly identified a number of materials and activities that nnguestionably
constilule campaign aclivities . . . Tor cxamnple, the use of public funds to purchase bumyper stickers, posters,
advertising ‘floats,’ or television end radio ‘spots’ . . . . The circunnstance (hat int seme fustances il may be necessary
to consider the style, leror, and timing of a communication or activity to determine whether, from an objective
slandpoinl, the communication or activily realistically constitules eampaign activity rather than informational
material, does not render tite distinetion between campaign and informational activities impennissibly vague.”
(Vargas, supra, 46 Cal.4th at pp, 33-34 (italics in original).)

In the present case, however, the two lists are so far removed from (radilional campaipn material that we need not
explore the “style, tenor and timing” problem. Again, we repeal: Even at fhe worst, the two lists were compiled for
interoal eyes only and so never were public communications. There was no mounting of a campaign of any kind.
(See Vargas, supra, 46 Cal dthat p, 35.)
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